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INCONSISTENT REGULATION OF WETLANDS
AND OTHER WATERS

Tuesday, March 30, 2004

HOUSE OF REPRESENTATIVES, COMMITTEE ON TRANSPOR-
TATION AND INFRASTRUCTURE, SUBCOMMITTEE ON
W%TER RESOURCES AND ENVIRONMENT, WASHINGTON,

D.C.

The subcommittee met, pursuant to call, at 10:06 p.m. in room
2167, Rayburn House Office Building, Hon. John J. Duncan, Jr.
[chairman of the subcommittee] presiding.

Mr. DUNCAN. The Subcommittee will come to order.

Congressman Gilchrest has to move to other things very quickly.
I want to get as many of these opening statements out of the way
as soon as we can.

I want to welcome everyone to today’s hearing on the Inconsist-
ent Regulation of Wetlands and Other Waters. I have been con-
cerned for a long time about how the Corps of Engineers and the
EPA regulate wetlands. I hear not from my own constituents about
this issue, but other members talk with me frequently about the
problems their constituents are having with the Corps and the EPA
on the wetlands problems.

In October 2001, I held a hearing on the wetlands permitting
process. At that hearing, the Subcommittee heard about arbitrary
wetlands jurisdictional decisions and about intimidation when citi-
zens tried to disagree with the Corps or EPA about what land is,
and is not, subject to Federal regulation.

In September 2002, I participated in a hearing held by my good
friend and colleague, Congressman Ose, on implementation by the
Corps and the EPA of the Supreme Court decision, Solid Waste
Agency of Northern Cook County v. U.S. Army Corps of Engineers,
also called the SWANCC decision. At that hearing we heard anec-
dotal evidence of inconsistent and arbitrary decision making.

Congressman Ose followed up that hearing with a request to the
General Accounting Office to determine whether the anecdotal evi-
dence presented by witnesses represented a pattern across Corps
Districts.

The GAO issued its report in February 2004. This report pro-
vides clear documentation of widespread inconsistency among
Corps Districts regarding what is and is not regulated as a “"water
of the United States” under the Clean Water Act.

This inconsistency is not the result of differences in climate and
geography. The Corps Districts simply do not agree on the basic
rules of law they must apply. This situation cannot be accepted. No
one has any clear guidance on what lands are subject to Federal
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jurisdiction. Decisions are made on a case-by-case basis and dif-
ferent Corps Districts or different Federal agencies can come up
with different interpretations of the law. Because of this, ordinary
citizens cannot know when an activity on their land will be subject
to Federal regulations.

Section 404 of the Clean Water Act gives the Corps of Engineers
the authority to regulate “the discharge of dredge material or fill
material into the navigable waters at specified disposal sites.”

That provision was originally enacted to address open water dis-
posal of material dredged from navigation channels.

The Clean Water Act defines “navigable waters” as “waters of
the United States.” Through agency and judicial interpretation,
this definition has been expanded to include any property that the
Corps or EPA considers a wetland.

In fact, it got so ridiculous that the Corps and the EPA adopted
what we called the “glancing goose” test, allowing them to assert
Federal jurisdiction over private property if a migratory bird so
much as looked at it. Fortunately, as the Supreme Court has recog-
nized, there is a limit to how far an agency can expand its statu-
tory authority.

In the 2001 opinion in the SWANCC case, the Supreme Court
held that the Court cannot stretch the meaning of “navigable wa-
ters” so far as to include isolated wetlands just because they are
used by migratory birds.

The “glancing goose” test is gone once and for all. However, it is
clear to me that many in the Corps and the EPA are still trying
to regulate every area of land they consider “wet” by adopting new
expansive interpretations of the term “waters of the United States”
on a case-by-case basis.

According to GAO, some Corps Districts are trying to regulate
wetlands that are miles away from any navigable water on the
grounds that the wetlands is in the 100-year flood plain. Flooding
once every 100 years does not turn land into a navigable water of
the United States.

Some Corps Districts are trying to regulate wetlands that are
completely unconnected to navigable waters simply because of rain-
water that moves over the surface of the land during very heavy
storms. We do not regulate rain. Sheet flows of rain are not waters
of the United States. It is beyond me to understand how any Corps
official could think that this rainwater gives them the authority to
regulate people’s private property. There has to be some balance
and common sense in this at this point.

Some Corps Districts are also trying to assert Federal jurisdic-
tion over land because it is next to a sewer or a drainpipe that ulti-
mately discharges to a water of the United States, calling these
%ewers and drainpipes “tributaries of the waters of the United

tates.”

In California, State agencies have taken that extreme concept
even further and have called streets, curbs, and gutters “waters of
the United States.” I do not understand how the Corps can call
sewer pipes, drain pipes, and gutters “tributaries” of the waters of
the United States.

I do not understand how the Corps can say that they have juris-
diction over a wetland that is adjacent to a “tributary” of a water
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of the United States when that land is not near any surface
stream. It is simply next to a drain pipe or a storm sewer.

I do not understand how the San Diego County Stormwater per-
mit can say that applying EPA’s regulatory definition to municipal
streets, curbs, and gutters and are "always considered waters of
the United States.”

Clean Water Act jurisdictional decisions have an enormous im-
pact on people’s lives and can have a significant adverse effect on
the ability of our communities to build and maintain the public in-
frastructure. Inconsistent and arbitrary decision making must end.
The Corps of Engineers and the EPA must establish clear and rea-
sonable rules for determining when wetlands and other waters are
and are not subject to Federal jurisdiction.

These rules have to be the same whether you are in my District,
Mr. Costello’s District, or any other part of the United States. They
should be fair, and especially not harmful to very small farmers or
small land owners.

I would now like to recognize the Ranking Member of the Sub-
committee, Mr. Costello, and explain to him why I started without
him. Mr. Gilchrest is running late for a meeting so I said we would
go ahead and get my statement out of the way as quickly as pos-
sible and get to him as soon as you finish.

Mr. CosTELLO. Mr. Chairman, I appreciate that and know that
you always promptly start on time. We were running a few min-
utes late, as I was on a conference call and could not get off.

Mr. Chairman, I thank you for calling the hearing today. I do
have a lengthy opening statement which I am going to spare you.
I will enter it into the record.

Mr. DuNcCAN. Without objection, so ordered.

Mr. CosTELLO. I do want to welcome our witnesses here today
and ask unanimous consent, Mr. Chairman, that not only my state-
ment but also the testimony of our colleague, Mr. Dingle, the dean
of the House and a longtime outdoorsman and supporter of protect-
ing the Nation’s waters, including wetlands, and the testimony of
our colleague, Mr. Tierney, who also has a long-standing interest
in wetlands issues be made part of the record.

Mr. DuNcaN. Without objection, so ordered. Thank you very
much.

Mr. Gilchrest?

Mr. GILCHREST. Thank you, Mr. Chairman, for the gracious time
that you have allowed me to speak sooner rather than later. I want
to welcome all the witnesses here this morning, especially my col-
league, Doug Ose, EPA, the Corps of Engineers, and the other peo-
ple who will testify later this morning.

I apologize because I have a number of things going on at the
same time, but I wanted to come in to give a perspective on this
hearing which I think is an excellent hearing to show the various
ways that the Corps, the EPA, and State agencies determine what
is and what is not a wetland, including the Federal courts.

The Federal courts have adjudicated this issue in different ways
in different parts of the country. But what I would like to do is
show two specific instances where the Federal courts have decided
the jurisdiction of non-tidal wetlands to be appropriate under the
Clean Water Act, depending on the hydrology.
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The thing that is at issue with us here today is whether what
we do on the land, regardless of where that land is, does it have
an environmental degradation effect on water that no one would
dispute is navigable waters of the United States? I think that is
the issue.

To get at that issue, we can actually go beyond what we think
isolated wetlands are. We can go on to what we determine hydric
soil is, depending on the type of vegetation there. We can simply
look, to a large extent, at the hydrology, of whether it is a ditch,
whether it is a man-made function somewhere, a canal, or what-
ever.

This is not a full answer, but if it receives water, and water is
degraded environmentally, and then that water does run into what
is obviously a navigable water, a wide stream, a river, a bay, that
is the area that we need to take a look at to avoid that degradation
to improve water quality.

The case of U.S. v. Deaton, in my Congressional district, was a
case where you had a drainage ditch and in the course of the
1990’s there was often very little rain in that particular ditch. We
do not have many fast-flowing creeks in the flat area of the East-
ern Shore of Maryland. That ditch ran into Perdue Creek, to Bea-
ver Dam Creek, to the Wicomico River.

So to resolve this issue, the Corps of Engineers put a little dye
in the ditch and they found out that the dye, when it became solu-
ble, flowed all the way to the Wicomico River, which is a large
river, a tidal basin, of the Chesapeake Bay where they bring barges
and a number of big ships up.

The point is that it was the hydrology that was the important
factor that needed to be taken under consideration with dealing
with the Clean Water Act.

Another case, Headwaters, Incorporated v. Talent Irrigation Dis-
trict, dealt with a canal that was largely separated from what the
average person would be considered navigable waters. The Court
said in this particular case:

“Pollutants need not reach interstate bodies of water imme-
diately or continuously in order to inflict serious environmental
damage...It makes no difference that a stream was or was not at
the time of the spill discharging water continuously into a river
navigable in the traditional sense. Rather, as long as the tributary
would flow into the navigable body [under certain conditions], it is
capable of spreading environmental damage and is thus a *water of
the United States’ under the Act.”

We all want to protect property rights. That is the foundation
upon which this Republic remains consistent and steady and safe.
But if we are looking at improving water quality, the hydrology of
any particular area, regardless of where that water comes from, if
it is water that will eventually pass through navigable waters of
the United States, and that means that it has an environmental
dggradation effect, that is the area that we need to be concerned
about.

Mr. Chairman, thank you for the time. Thank you for holding the
hearing.

Mr. DUNCAN. Thank you very much, Mr. Gilchrest.

Mr. Blumenauer?
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Mr. BLUMENAUER. Thank you, Mr. Chairman. You and the Rank-
ing Member have met, I think, the standards of our Committee
once again by having a fascinating range of people that will be ap-
pearing before us on a critically important subject.

Our colleague, Mr. Gilchrest, talked about one of the important
notions in terms of hydrology and the inter-connectiveness, how
these waterways are tied together to be part of a larger picture.

I think it is entirely appropriate for us to deal with the issue of
uniformity and make sure that not just property owners, but local
government officials, the Corps of Engineers, all know the rules
under which they are operating. I think the extent to which this
hearing will help us focus on that, it plays an important public
service.

I am somewhat sympathetic to the Chairman’s comment about
how at times sewers and drainpipes and streets and gutters, in the
minds of some, are regarded as waterways. What we have done in
most of our communities, as they have developed, is that in many
cases we have just simply taken those urban streams and dropped
them into pipes and culverts, or we have created new ones.

I think that is a reality that we need to contend with. We have
taken these delicate, seemingly ecosystems, and we have engi-
neered them in ways that nature could never have imagined. That
said, the American public wants uniformity, but it wants water-
ways protected. People care about water quality. Sportsmen and
recreational users deeply care about the subject that we are talking
about here today.

But we are talking about the compound effects of having almost
half of our waterways that do not meet current water quality
standards. We have over half our wetlands that have disappeared
since European settlement. In some communities that I visit, we
have lost 90 percent of the wetlands. That has dramatically com-
pounded their problems.

Even though Administration after Administration has a no net
loss policy for wetlands, we continue to lose hundreds of acres of
wetlands every day. In talking about uniformity, we have had other
surveys that indicate that the Corps of Engineers are not funded
and equipped, and they do not police right now requirements to
make sure that wetlands are restored, and if the wetlands are re-
stored, that they are functioning in the way that they were envi-
sioned under the permitting process.

This is the tip of the iceberg on a very serious issue. I would just
say from my perspective, when we have a situation where the
Corps cannot manage, cannot monitor, cannot make sure that the
wetlands that are supposed to be restored now are, in fact, being
restored. When under the natural process that takes place, some
cases legally, many cases illegally, we continue to lose wetlands.

I respectfully suggest that this is not the time to reduce the
scope of wetlands protection. I am all in favor of dealing with uni-
formity. I am all in favor of this Committee providing as much
guidance as possible, and if necessary through statute. I think Con-
gress needs to be serious to fund the Corps to be able to do the job
that it wants to do.

When I talk with men and women in the field, this is something
that we can help provide resources, and in some cases, for private
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property owners, to be able to adequately respond to the environ-
mental demands. This was one of the great ironies, and I think
tragedies, of the Farm Bill, where we are spending billions of dol-
lars on things that actually do not help typical farmers very much,
and complicate our situation in international trade.

Members of this Committee, I know, were trying to make sure
that we had money there that was spent to help farmers and other
people with open space to be able to comply, often times with ex-
pensive provisions.

I have a longer statement, believe it or not, Mr. Chairman, that
I would have officially entered into the record.

Mr. DuNcaN. Without objection, so ordered.

Mr. BLUMENAUER. I really appreciate the service that you and
the Ranking Member continue to do by having a balance approach
to serious problems.

Mr. DUNCAN. Thank you very much, Mr. Blumenauer. I appre-
ciate your interest and your service.

Mr. Shuster, do you have a statement?

Mr. SHUSTER. Thank you, Mr. Chairman. I will be brief. I do not
want to hold up our witnesses today any longer than we need to.

I just want to thank you for holding this hearing today. I think
in all due respect to my friend from Oregon, I do not think we want
to reduce the scope of the Corps, but just make it consistent. In
every case in my district where we are seeing economic develop-
ment or roads being built, nobody knows what is going to happen
when we get involved in wetlands.

I also see in my district that we are gaining wetlands. There is
one case where a bridge that went in. There was 1.3 acres of wet-
lands. They had establish 16 acres of new wetlands. In many cases,
at least in Pennsylvania, I am seeing a net gain in wetlands acre-
age because of that.

I think it is important that developers and State agencies across
this country can count on what is going to happen with the Federal
regulations when we are talking about wetlands.

That is all I have to say. I welcome our distinguished guests here
today. Thank you very much.

Mr. DUNCAN. Thank you very much, Mr. Shuster.

Dr. Ehlers?

Mr. EHLERS. Thank you, Mr. Chairman. I appreciate your having
this hearing. It is a tough issue. Wetlands have always been a
tough issue. I am from the State of Michigan, and we were the first
State to establish their own wetlands statute and continue to oper-
ate under that with the permission of the EPA because we meet
all the Federal requirements.

Since I was the Chairman of that Committee in the State Senate,
I have long experience tussling with the wetlands issue. What
makes it extremely complicated in this issue is the meaning of the
word “isolated” as used by the court, because there are very few
isolated bodies in this country other than the Great Salt Lake and
a few other spots.

Nine times as much water flows under the ground as above the
ground. It connects even the isolated bodies to other bodies, but un-
derground rather than above-ground. The real question then be-
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comes: What filtering mechanism is there that will remove pollut-
ants or other problems relating to that?

So it is a very difficult and very complex issue. I look forward
to hearing the testimony.

I yield back the balance of my time.

Mr. DuNcaN. Thank you very much. We are very pleased and
honored to have our colleague, Congressman Doug Ose from the
great State of California, with us here today.

Doug, we appreciate your interest in this issue. We know, as I
mentioned in my opening statement, you have really looked into
this issue on several different occasions and in different ways. We
are pleased to have you with us.

Your full statement will be placed in the record. You can present
whatever parts of it you wish to at this time.

TESTIMONY OF HON. DOUG OSE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Ost. Thank you, Mr. Chairman, and Mr. Costello. It is a
pleasure to be here with you and the members of this Subcommit-
tee. I thank you for the opportunity to testify here on this issue.

I have been directly or indirectly involved with this issue seem-
ingly since I was a child. My interest has intensified since the Su-
preme Court’s January 2001 Solid Waste Agency of Northern Cook
County decision.

My constituents are experiencing difficulties in understanding
what information and criteria the Corps uses to determine jurisdic-
tion because the Corps does not have, and has not had, a national
standard for interpreting either the Clean Water Act, or its imple-
menting regulations.

I learned that the EPA and the Corps had issued a two joint
memoranda in 2001 for the purpose of avoiding such inconsist-
encies among Corps districts. However, the net result is not con-
sistency, but chaos.

As Chairman Duncan suggested, I have been involved in this
issue through chairing the Subcommittee on Government Reform
on Energy Policy, Natural Resources, and Regulatory Affairs. In
September 2002, that Subcommittee held a hearing entitled, Agen-
cy Implementation of the SWANCC decision. I do have a copy of
the report from that hearing that I would like to enter into the
record, Mr. Chairman.

Mr. DuNCAN. Without objection, so ordered.

Mr. Ose. Both the EPA and the Corps testified at that hearing
that since the Supreme Court revoked the Migratory Bird Rule in
its SWANCC decision, the Corps district offices were inconsistently
interpreting the Clean Water Act and its implementing regulations
in making jurisdictional determinations.

The testimony was that this inconsistency was unfair to the reg-
ulated community, and that the Administration would issue addi-
tional guidance and initiate a rulemaking to clarify which waters
of the United States are subject to Federal jurisdiction.

The Corps even admitted that since the Migratory Bird Rule pro-
vided an umbrella over all other jurisdictional issues, Corps staff
had found no need to define such terms, as Dr. Ehlers suggested,
of adjacency, isolated tributary, or neighboring.
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In February 2003, I asked GAO to conduct a study to determine
a number of things. First, which criteria were used by the Corps
district and regional offices in making their jurisdictional deter-
minations? Second, to what extent do these criteria vary from re-
gion-to-region?

Since that time I have received assurances from policy officials
at the Army that a rulemaking to lessen the inconsistent applica-
tion of the law would be both initiated and finalized. Frankly, I am
here before you today somewhat dumfounded to discover that sub-
sequent testimony today will be that the Administration intends to
not initiate or formalize a rule.

In February 2004, GAO submitted its report to me. Mr. Chair-
man, I suspect you have quite closely gone through it.

Mr. OSE. GAO submitted this report to me last month. As ex-
pected, the report came to the same conclusions and identified the
same problems that witnesses had shared with us anecdotally 18
months ago.

GAO states, “Corps districts differ in how they interpret and
apply the Federal regulations when determining what wetlands
and other waters fall within the jurisdiction of the Federal Govern-
ment. Districts apply different approaches to identify wetlands that
are adjacent to other waters of the United States.” That is on page
three of the report.

GAO further stated, “Prior to the 2001 SWANCC decision, the
Corps generally did not have to be concerned with such factors of
adjacency, tributaries, and other aspects of connection with an
interstate or navigable water body.” That comment is on page nine.

GAO’s report provides examples of how factors that determine ju-
risdiction are interpreted and weighted differently in the various
Corps district offices. For example, GAO states that the treatment
of ditches and other man-made conveyances are some of the most
difficult and complex jurisdictional issues faced by the Corps. These
conveyances, however, are very common features of private prop-
erty. The district offices differ in their practices in testing whether
a man-made conveyance is a sufficient connection to a water of the
United States to require Federal jurisdiction.

More than three years after the SWANCC decision, there is still
no national policy regulating when a citizen can or cannot dis-
charge into waters of the United States because no one knows what
the term “waters of the United States” really means.

The absence of a definition cannot be a license for Federal staff
to literally make one up. The consequences are that citizens in one
part of the country, say Oregon, are treated differently than the
citizens in another part of the country, say Sacramento, in that
they are regulated by seemingly the same set of rules that are ap-
plied differently from a geographic standpoint.

I am calling upon the Administration to promptly resolve this
problem by requiring both the EPA and the Corps to mandate that
all district offices consistently interpret the law. That does not
mean that the Corps should not take into consideration other local
environmental conditions and other site-specific considerations.

All T ask is that jurisdictional interpretations be standardized so
that those who are affected by this law know what the law actually
requires. Fairness dictates nothing less to our citizenry.
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I thank you for the opportunity to appear today. I would be
happy to take any questions.

Mr. DuNcaAN. Thank you. Doug, in my Subcommittee, we do not
ask questions of Member panelists because we have chances to dis-
cuss these matters with you later on the floor and so forth. We
know that you have other matters that you need to attend to. Also,
we want to get to the other witnesses.

Thank you very much for being with us. You have been a good
witness. You have made a great addition to the record of this hear-
ing.

Thank you very much.

Mr. Osk. Thank you, Mr. Chairman.

Mr. DUNCAN. We will go ahead now and start with the second
panel. This panel consists of the Honorable John Paul Woodley, Jr.,
representing the United States Department of the Army. He is the
Assistant Secretary of the Army for Civil Works. He has been with
us several times before. He is accompanied by Dr. Mark Sudol, who
is the Chief of the Regulatory Branch of the Corps of Engineers.

We also have another witness who has been with us several
times, a former member of the staff of this Subcommittee, rep-
resenting the U.S. Environmental Protection Agency, the Honor-
able Benjamin H. Grumbles, who is Acting Assistant Administrator
for Water.

Gentlemen, we are very pleased to have each of you with us. We
always proceed in the order that the witnesses are listed in the call
of the hearing. All the full statements by all the witnesses will be
included in the record if they are submitted to the staff of the Sub-
committee.

Secretary Woodley, we will start with you. You may begin your
testimony. Thank you very much for being with us.

TESTIMONY OF HON. JOHN PAUL WOODLEY, JR., ASSISTANT
SECRETARY OF THE ARMY, CIVIL WORKS, WASHINGTON,
D.C., ACCOMPANIED BY MARK SUDOL, CHIEF, REGULATORY
BRANCH, U.S.,, CORPS OF ENGINEERS, WASHINGTON, D.C.;
THE HONORABLE BENJAMIN H. GRUMBLES, ACTING ASSIST-
ANT ADMINISTRATOR FOR WATER, U.S. ENVIRONMENTAL
PROTECTION AGENCY, WASHINGTON, D.C.

Mr. WOODLEY. You are more than welcome, Mr. Chairman. It is
always a pleasure and a delight to appear before your Subcommit-
tee.

I am here to speak to you about our Clean Water Act jurisdic-
tional practices. The Corps is responsible for the day-to-day admin-
istration, including reviewing permit applications and deciding
whether to issue or deny permits under the Clean Water Act. The
Corps makes more than 100,000 jurisdictional determinations and
provides over 86,000 written authorizations annually.

This work is spread across 38 districts, accomplished by some
1,200 highly-skilled professional regulators. The benefits of an ef-
fective and predicatory regulatory program are cleaner water, a
healthier environment, more jobs, and a stronger economy.

Congress appropriated $139 million in fiscal year 2004 for the
Corps’ portion of the Section 404 Clean Water Act program. The
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President has asked for $150 million in his budget request for fis-
cal year 2005.

These resources are required to process individual and general
permit authorizations, accomplish jurisdictional determinations,
perform compliance activities for mitigation projects, review ap-
peals of jurisdictional determinations and permit denials, improve
program efficiency and data collections, and develop proposed regu-
lations and guidelines.

I would like to highlight two very important initiatives that will
improve program performance and transparency. First, the Corps
is collecting information on jurisdictional and non-jurisdictional
calls, using a standard reporting format. Starting this April, the
Corps will share this information with Federal and State agencies,
Indian tribes, and the public.

Second, the Corps is installing a comprehensive permit tracking
database that will provide very detailed information, including
spacial data, on permit impacts and compensatory mitigation.

I would like to talk briefly about the January 2004 General Ac-
counting Report on the practices used by the Corps districts per-
taining to jurisdictional determination. The report acknowledges
the challenges faced by the Corps districts since the Supreme Court
decision in 2001 in the SWANCC case, such as the wide variety of
ecological, geographic, and climatic situations that are encountered
across the country, the individual interpretations by regulators on
how to apply regulations that may differ, and the fact that the
Corps regulations do not define the term “tributaries,” nor do they
explain how adjacency is to be established for purposes of the
Clean Water Act jurisdiction.

As the very distinguished prior witness indicated, prior to the de-
cision, our use of the Migratory Bird Rule in many of these con-
texts made the lack of these key definitions less problematic. It is
not surprising that inconsistencies were observed by the GAO. Our
1,200 regulators in 38 district offices, making more than 100,000
jurisdictional determinations annually will necessarily result in a
certain amount of inconsistency.

It is perhaps our most difficult and vexing management chal-
lenge. Each and every day they must exercise on-the-ground judg-
ment in a wide variety of factual and ecological settings.

The GAO report recognizes this and agrees with all the factors
involved that it would not be possible to achieve nationwide con-
sistency. But we believe we can and should increase our regulatory
predictability in each of our Corps districts.

We agree with the GAO recommendations, and will address them
as follows: First, the Corps will conduct a comprehensive survey
this year to assess district jurisdictional practices to determine the
extent of these and the extent of the differences revealed in the
GAO report which, as you recall, dealt with a very small subset of
our districts nationwide.

Secondly, the Army in coordination with the EPA, will evaluate
whether and how these differences in jurisdictional practices
should be resolved. Third, the districts have already begun to docu-
ment their jurisdictional practices and will make that information
available to the public.
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Our goal is to build a comprehensive and accurate information
base to track determinations and improve consistency. We are fully
committed to protecting Clean Water Act jurisdictional waters as
intended by Congress, and as expected by the American people.

Thank you very much, Mr. Chairman. I have more extensive
written testimony that I would asked be included in the record.

Mr. DUNCAN. Thank you very much, Secretary Woodley.

Administrator Grumbles.

Mr. GRUMBLES. Thank you, Mr. Chairman.

This Administration is committed to no net loss of wetlands and
also an overall gain of wetlands, as well as fairness and consistency
in the regulation program. I have read from cover-to-cover the GAO
report, and I have also watched much of the debate and discussion
over the last several years on these perennial issues of consistency
and definitions.

Like Chairman Ose, I can concur wholeheartedly that the GAO
provides a valuable service and that it is identifying some areas
where we need more work. We welcome that. We will be putting
a lot of effort and energy into ensuring the consistency, trans-
parency and predictability of jurisdictional determinations.

In December, the Administration announced that it was not
going forward with a rulemaking on waters of the United States.
At the same time, we were instructed to increase our efforts to en-
sure greater consistency, predictability, transparency, and sound
science in the decision making.

I want to highlight in the time I have, some of the things we are
doing. I should say at the outset that wetlands, as you know, come
in all shapes, sizes, and types, and so do the delineators them-
selves. That is to say there is a human element to this. There is
also a climate and a geography element. I think that runs through
and is acknowledged in the GAO report.

But because this is essentially a jurisdictional determination,
there does need to be a clear road map, rules of the road, that peo-
ple can follow. We are putting a lot of effort into this up-front
science in terms of the delineation of wetlands and also in terms
of following the National Academy of Sciences.

The Administration announced in December 2002, a multi-year
effort for a mitigation action plan to increase the science of restor-
ing and creating wetlands to help us get to the President’s goal of
no net loss.

The key aspects that this hearing is really focusing on, the con-
sistency among the Corps districts and the regions, is one that we
understand there are areas where there are still questions. We rec-
ognize that in the legal guidance memorandum in January 2003.
We continue to recognize that. We know that adjacency, while it
has a definition, needs continued work in terms of field testing and
working with staff to flesh that out further.

On the issue of tributaries, that is not defined, but we do have
guidelines to follow. We recognize that some of the issues raised in
the GAO report, on sheet flow, for example we need to continue to
work on. When it comes to issues of ditches and constructed con-
veyances, that is an area that we continue to provide additional
support behind and guidance and work among the districts to try
to determine how best to proceed on that front.
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I wanted to just highlight a couple of other things, Mr. Chair-
man. Secretary Woodley, in his statement, highlighted two things.
I want to just reemphasize that. EPA is working very closely with
the Corps on increasing the transparency that the GAO report
called for, the documenting and the publication of the jurisdictional
determinations in April or May, we will be getting a listing of not
just decisions but determinations were there was no jurisdiction
found. That, coupled with the guidance from January 2003, will
help give all of us and the public a broader picture.

We are also very supportive in working with the Army on the
regulatory permit tracking so we can really follow the decisions on
a district-to-district basis.

The last thing, Mr. Chairman, is that I would just note that in
the budget submission for EPA, the Agency is requesting an addi-
tional $5 million beyond the $15 million that was previously re-
quested in prior years and appropriated. That additional funding is
specifically for grants to States and tribes to help them develop
their programs so that they, rather than the Federal Government,
are the ones that are trying to assert jurisdiction over and to pro-
tect these wetlands and waters that we do recognize as providing
important and invaluable ecological and economic benefits to the
country.

Mr. Chairman, I look forward to answering any questions you or
your colleagues have.

Mr. DUNCAN. Thank you very much, Administrator Grumbles.

Secretary Woodley, I know that the Administration decided not
to go forward with the rulemaking to clarify the scope of the Clean
Water Act jurisdiction. But without the public process of rule-
making, and without clear rules, how do you think ordinary citi-
zens are supposed to know what is and is not subject to Federal
jurisdiction?

Ordinary citizens, small farmers, and small landowners have had
problems with this all across the country. What would you say to
some small farmer that came to you and said, “I just cannot figure
this out? Am I going to have to hire a Philadelphia lawyer to figure
this out for me?” What would you say to them?

Mr. WooDLEY. Mr. Chairman, that is a big problem. I think I
would have to tell him that we are working to iron out the incon-
sistencies that exist and improving our transparency and improv-
ing our availability of information to the public every day, I think
we can proceed in that light in that regard in a more efficient way
than we could by any further administrative process.

Mr. DUNCAN. Several weeks ago a lawyer from the Corps General
Counsel’s office gave a speech at a Federalist Society luncheon.
Someone in the audience asked him how ordinary citizens are sup-
posed to know which wetlands are regulated. The Corps lawyer an-
swered that question by saying that ordinary citizens should read
the briefs filed by the Department of Justice and enforcement ac-
tions around the country.

Do you think that is an acceptable answer? What concerns me,
and it is not just in this area, it is in every area of the Federal
Government, the bigger the Government gets, the more rules and
the more regulations, the more red tape, and the big giants can
handle it because they can hire the lawyers and the accountants.
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They can hire the staffs to file all the forms and keep up with all
these rules and regulations and the red tape.

But what concerns me are the little guys out there. There are
just thousands of them around this country. Do you think that is
a good answer, to say that they should read all the briefs? They
do not even know how to find them, most people.

Mr. WooODLEY. Mr. Chairman, I was at that seminar that you de-
scribe. I do not recall the exchange precisely, but I do recall that
the gentleman was speaking throughout the period as representing
his own views and not those of the Agency. As you may know,
these exchanges are often very informal in Federalist Society and
other seminars that we have. I am sure he did not mean to imply
that citizens should be sent to the law libraries when they wanted
to understand the nature of any wetlands determination that might
be made on their property.

But we are committed for our part to be as transparent with this
and to have our Corps people explain and foster an understanding
of the basis on which they make their decisions. It is an area that
we need a lot of improvement on.

Mr. DuNcaAN. I wish you would make it a goal to simply decrease
the number of regulations and make them understandable. Every
once in a while you are going to find some bad guy, but most of
these small farmers and small land owners, they want to do what
is right if they can just figure out what it is.

Administrator Grumbles, would you not agree that while we
have to have things on a case-by-case situation, that the rules
themselves cannot change and have to be consistent? It is like a
football game. The rules are nationwide. Everybody understands.
The referees all know the rules, but they have to apply the rules
each play, or on a game-by-game situation. But the rules them-
selves have to be out there where people can know what they are
going to be before they start playing the game.

Mr. GRUMBLES. Mr. Chairman, I would agree with that state-
ment. I think the key to what makes it such a complicated or a
challenging issue over the years is that there are scientific facts
about wetlands and what you look at. Those should be generally
uniform and understood. Then when you get to the legal jurisdic-
tional issues, that, too, needs to have a broad consistent basis.

The challenge is that this is a big country and there are many
different watersheds and different climatological, geological, and
hydrological conditions. When you translate the basic rules of the
road into a site-specific decision as to whether or not a particular
parcel is regulated by the Federal Clean Water Act, that is where
the risk comes into play and, actually, the opportunity to be able
to have some variability and flexibility.

I think you are right that the basic concept that from a legal ju-
risdictional perspective, particularly when site-specific factors are
not intended to come into play, there needs to be clarity and con-
sistency.

Mr. DUNCAN. I understand what you are saying. Let me ask you
this. One of the witnesses on the next panel will raise concerns
about the extension of Clean Water Act jurisdiction over streets,
curbs, gutters in a California stormwater permit. Does the EPA
consider curbs and gutters to be waters of the United States? Do
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we now have designated uses and water quality standards for peo-
ple’s driveways, for instances? What do you say about that?

Mr. GRUMBLES. I would say no, we do not consider concrete curbs
and gutters waters of the United States. But the important addi-
tional information and qualifications are that under the Act you
have two basic areas and decisions you need to make before you
regulate under the Federal Clean Water Act.

One is, is it a water of the United States? We do have the view,
and the case law continues to support that view, that certain vege-
tated conveyances, ditches, and drainage systems are, themselves,
waters of the United States. And as Congressman Gilchrest noted,
that is also an issue that is being litigated.

The other aspect, though, is whether or not something is a point
source. That makes it subject to having to get a permit, too. The
Act itself says that various types of conveyances or discrete pipes
or systems become point sources.

What happens is that there is a spectrum of different types of in-
frastructure, depending on the amount of concrete and the amount
of vegetation, and the natural component of it, that shifts the deci-
sion from whether or not it would be considered a conveyance
1Smder the Clean Water Act, or possibly a water of the United

tates.

The last thing is that we have been regulating, based on Con-
gress’ amendments in 1987 to the Clean Water Act. We do regulate
storm sewer systems throughout the country under the Clean
Water Act through a permitting program.

Mr. DuNcaN. Well, I understand particularly if something is a
very large operation, a large point source. What I would go back
to is something that I said in my opening statement. I think we
need a little common sense and balance in here. If some very small
landowner or small farmer has some very minor type problem, they
should not come down in the same way or even the more difficult
way than some big giant corporation.

Mr. Costello?

Mr. CoSTELLO. Secretary Woodley, let me follow up on an answer
that you gave to the Chairman’s question. You said that on the
issue of inconsistencies that it was a big problem and that you are
working to iron these inconsistencies out. You mentioned that you
are improving and giving the public information almost every day.

I wonder if you would tell us what steps the Agency is taking to,
in fact, provide information to the public every day?

Mr. WOODLEY. There are two things that I could point to in par-
ticular in that regard. There was no reporting or tracking of the
call on jurisdiction or non-jurisdiction. It was made in the context
of each individual permit. We have inaugurated a program to col-
lect that information using a standard reporting form with stand-
ard data fields that will allow us to compare the decisions across
jurisdictions, or across the districts. That will be made public to
Federal agencies and the State agencies.

Mr. COSTELLO. I am not sure that I am understanding your an-
swer. When a determination is made, will the public find out how
that determination was made?

Mr. WOODLEY. Yes, sir.

Mr. CosTELLO. How will they find that out? It will be published?
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Mr. WOODLEY. Yes, sir; and I think we have in mind an internet
publication on that as well. Let me ask Dr. Sudol, if I may.

Mr. GRUMBLES. Congressman, it is important to point out, and
I think one of the key recommendations of the GAO report, is to
do that type of publication for the public. For whatever reasons
over the years that type of communication of public awareness has
not been provided to the extent that we are proposing to do, and
will be doing, working through the Corps.

Mr. COSTELLO. Are you also working on a procedure where there
will be an appeal process, for instance, by a party that is impacted
that may not agree with the decision?

Mr. GRUMBLES. I know, Congressman, that there is existing an
administrative appeals process, so not just the courts as a last re-
sort, but an administrative appeals process for jurisdictional delin-
eations for wetlands jurisdictional determinations. We will continue
to implement that because we recognize that that, coupled with
public awareness, is an important component to increasing the
overall fairness, as well as the effectiveness of the wetlands permit-
ting program.

Mr. COSTELLO. I am told that an administrative appeal does not
cover, for instance, an adjoining landowner. My question is: If
someone feels that they have adversely affected by a decision of ju-
risdiction, will they have an appeal process?

Mr. GRUMBLES. I know that was an issue to try to determine the
scope of which aggrieved parties could be part of that administra-
tive appeals process. I know that a decision was made several
years ago to keep it focused on the applicants. I am not aware of
a decision to broaden that scope. I do not know if you are or not.

It is certainly something that we can commit to look at, but right
now I am not aware of any change to the administrative appeals
process. I think one of the key things for us is looking at ways to
increase the overall fairness of the wetlands permitting program in
general. That is where we are trying to emphasize now more con-
sistency among the districts and also a tracking system, as well as
what Secretary Woodley is saying, a new approach to put on the
internet and to at least have available to the public, decisions both
jurisdictional determinations and non-jurisdictional determinations.

Mr. CoSTELLO. Mr. Secretary, as we are all aware, the Supreme
Court ruling held that Federal jurisdiction over waters in the
United States could not be established based solely on the Migra-
tory Bird Ruling. That is now the law. I am just wondering why
the Agency decided to go beyond the Court’s ruling, beyond the Mi-
gratory Bird Rule?

Mr. WOODLEY. Go beyond it to what extent?

Mr. COSTELLO. Let me give you some examples. Use as habitat
for endangered species, or use or irrigated crops sold in commerce.
The Agency further restricted field staff concerning waters used by
interstate to foreign travelers, waters used in production of fish or
shellfish sold in interstates or foreign commerce, or use for indus-
trial purposes.

My question is: Why did the Agency choose to expand the impact
of the Court decision, given the fact that there have been Federal
appeals courts, in particularly in the Sixth District, that invali-
dated only the Migratory Bird Rule.
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Mr. WOODLEY. You will recall that the Migratory Bird Rule, as
it is called, is not itself part of our regulations, but is rather a gloss
on the regulation provided in the preamble. I think you are refer-
ring to the guidance that was issued at the same time as the Ad-
vanced Notice of Proposed Rulemaking.

The guidance, as I understand it, was drawn up in conjunction
with and in cooperation with the EPA and the experts on the legal
matters at the Department of Justice. It was intended to address
the impacts of the decision directly, those that were immediately
apparent. That would take care of, as you say, the Migratory Bird
Rule. I think it was called by a less formal and respectful name
earlier in the proceeding.

The rationale, I think, of the SWANCC decision, however, if not
directly overruling, clearly called into question some of the ration-
ale that underpinned the provisions in the preamble that you are
describing. If I recall correctly, the guideline does not suggest that
our regulators in the field should automatically determine that
there is no jurisdiction with respect to that type of wetlands but
rather should seek guidance from higher headquarters so that we
can actually have a greater degree of consistency across the pro-
gram with respect to those matters that had been so significantly
called into question by the rationale underpinning the Supreme
Court’s decision in January 2001.

Mr. GRUMBLES. Congressman, I would just amplify on what Sec-
retary Woodley said, when the Supreme Court was speaking di-
rectly to the issue and the Bartlett landfill or balefill in the
SWANCC case, they specifically spoke to us, to the public, about
the Migratory Bird Rule.

When our lawyers were interpreting that decision, it was clear
to us that when the Supreme Court spoke to the Migratory Bird
Rule, they were speaking to all the components of the Migratory
Bird Rule, which really is not a rule. That is the components in the
preamble that relate to migratory birds, endangered species, and
also irrigation water.

So we said that our interpretation is that that is no longer a
prong to assert jurisdiction over isolated intra-State non-navigable
waters. There are other factors, the (a)(3) factors, that we said in
our guidance, that are called into question. We are not sure what
the status is of those. They are called into question if you read
through the rationale and the reasoning of the Supreme Court.

So for those there needs to be additional coordination for pur-
poses of national consistency. There needs to be coordination with
the headquarters offices. These are additional interstate commerce
connections to isolated interstate non-navigable waters.

Mr. COSTELLO. So the staff in the district offices were instructed,
based upon legal analysis of the Court ruling?

Mr. GRUMBLES. The legal guidance directed the staffs on that
category of isolated intra-state, non-navigable waters, if they are
going to be asserting jurisdiction over those, relying on those so-
called (a)(3) factors, then given the uncertainties in the Supreme
Court case about whether or not those are even jurisdictional, they
need to get approval first from headquarters before they do assert
jurisdiction over those categories.
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We have been watching to see the results of that guidance since
January 2003. There have been 10 or 15 specific instances where
the districts have contacted headquarters and said, “This is an area
where we are not sure, where we may be asserting jurisdiction
based on those factors.”

In several cases we are found that are other reasons to assert ju-
risdiction because the waters are maybe navigable in fact, or
maybe interstate, or something on those lines.

That is what we are operating under now and continue to oper-
ate under, is to see how that legal guidance from January 2003 is
actually working, and to try to take the lessons from the GAO re-
port and, as Secretary Woodley indicated, do a full survey of all 38
Corps districts and also work towards a better tracking system and
a publication of the results of the jurisdictional determinations
under the legal guidance.

Mr. CosTELLO. Thank you.

Thank you, Mr. Chairman. I see I am out of time. I have a few
more questions and hopefully we can come back.

Mr. CoSTELLO. Thank you very much.

Dr. Ehlers?

Mr. EHLERS. Thank you. Mr. Chairman, I like your football anal-
ogy because that applies to this situation in a couple of ways. First
of all, it seems to me that one of the most important things you
have to have is clear rules. That is easier said then done because
of geographical differences across the country.

Michigan, my State, Louisiana, and several others could best be
described as large tracks of land floating on even larger bodies of
water. We have water everywhere in Michigan, 11,000 small lakes
and four Great Lakes. That is certainly a different situation in Ari-
zona or Texas. The rules, although they are clear, have to take into
account geographical differences across the country.

But that is only the beginning of the process. Next comes the ap-
plication of the rules and in the football example you have to have
a referee. I think it is very important to try to have consistent deci-
sions about what the rules mean as applied to a particular area.

That is also very difficult, and that requires more staff training
than anything else. Having different people go out and look at the
same site and come back and say, “I would rank it this way,” and
then having them argue about it. You need consistent ongoing
training programs to do that so that you try to get consistent appli-
cation at least within a district or within a certain area.

There is another third part that I generally find missing. I em-
phasized this when I had that responsibility in the State of Michi-
gan and it really helped. That is to instill a helpful attitude in the
referees, the people who are going out. It makes a world of dif-
ference. Your job is not to simply look at the application, stamp
“no” on it and drop it in the mail. Your job is to talk with the per-
son, say, “I am sorry you cannot do it the way you want to do it,
but let me suggest a few ways that you could do it that would fit
within the rules.

I found absolutely no one was doing that. Once the program was
instituted, the complaints dropped dramatically. I think really
what you have to aim for, first of all, are clear rules. I hope you
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can establish that even if you need to make allowances for different
geographical areas.

Secondly is consistent application. That is an educational matter.
Then the proper attitude. That becomes crucial and very hard to
instill on certain people that tend to be attracted to jobs like that
where they enjoy being unpleasant.

A “be happy” attitude can go a long ways on the part of the peo-
ple working in these jobs. Maybe that has to be one of the job re-
quirements.

I do not have any specific questions. I appreciate your testimony
very much. I recognize the tough job you have. I just wanted to
give those suggestions. To take the football analogy even further,
after all, referees are wrong many times, too. If you poll the audi-
ence at a football game, roughly 50 percent will say the referee is
wrong on any given call. The best you can hope for is that when
the game is over, everyone will say, “Well, it cut both ways. It came
out all right.”

I hope that this is, in some ways, helpful. Thank you.

Thank you, Mr. Chairman.

Mr. DUNCAN. Thank you very much, Dr. Ehlers. I think you
made some very good suggestions there.

Next we will go to Mr. Baker.

Mr. BAKER. Thank you very much, Mr. Chairman. I appreciate
your willingness to call this hearing.

I am most troubled, and I will just start with that bumper stick-
er up front, “Get it out of the way.” I am not coming at this in an
objective way. I realize it. This is the most illogical body of law for
the least public benefit of anything I have had the occasion to re-
flect on for some time. I come at this way.

We start with the presumption that the rules are intended to
benefit a protected resource that is deemed to be in jeopardy if a
project goes forward. A construction project, interstate, elevated,
postage stamp wetland. During the course of the construction, ev-
erybody goes around it. Everybody observes the protocols required.
The project is completed. The developer leaves. Traffic is on the
highway.

You look down there six months after project completion, the
wetlands is dead. The postage stamp has no way to survive. There
is no mechanism to take identifiable resources and put them on a
clearly defensible wetlands that has a long-term effect for the posi-
tive development of natural wildlife and other resources.

We go to individuals who have purchased property in good faith,
being told in writing that the property that they now own is not
a wetlands. They begin construction. A cease-and-desist order is
issued. They go to the regulatory body and say, “This is a mistake.
Somebody put it in writing that our property is not subject to wet-
lands controls. We are being told we cannot build.” They say, “You
are correct. You can. You have to put it back in its original condi-
tion. You have to plant trees. You are going to be responsible for
the life of those trees for your natural lifetime.”

The Agency is not responsible for its own conduct. In private en-
terprise, you make a deal, you have to hold up your end of the re-
sponsibility. If you do not, there is a consequence. If an individual,
who has bought property with their own after-tax dollars, engages
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in an activity and is told by a bureaucratic determinant that your
property is no longer yours and you are going to go to jail if you
do not put it back in its original condition, is out of control.

Louisiana provides one-third of the Nation’s seafood, and I am
tired of being lectured to by people whose districts are under six
inches of concrete about Louisianians not being promoters of wet-
lands. This is beyond just a mere irritation. This has gone to un-
reasonable levels of interference in the common course of business
practice and in individual property rights, to lead to the taking of
one’s property without just compensation.

If there was a mechanism where you could come in and say, “The
tractor rut, or the skidder track, or the logging road has irrevocably
affected adversely wetlands protection, adversely affected some spe-
cies of identified critter,” and you want to assess a value to that,
and then let that person apply that money to a permanently man-
aged, professionally competent wetlands preservation area, bingo.

I think most people would say, “Now that makes some sense.” If
this Committee hearing, Mr. Chairman, lasts two hours, Louisiana
will have lost six acres of wetlands. Six acres. We are now debat-
ing, because it is not clear, whether curb-side water runoff is a nav-
igable waterway.

With all due respect to the hydrological, climatological, and geo-
logical, that is the most illogical thing that I have ever heard in
my life. Where do we grab common sense by the neck and shake
a program out of the agencies that, in fact, result in my kids seeing
a net increase in wetlands, while we get out of the cornfields of
Towa, telling people they cannot farm land they have had in their
family for 200 years because the tractor rut is filled up with water.

I am sorry. I should have asked a question. My point is that no
matter how we have looked at this, and no matter how we try, you
go to the Corps office in New Orleans, you hire people, you do the
best you can to get by, and ultimately you are told that your prop-
erty is not yours.

We had a fellow with two parcels. It was a body shop. He ac-
knowledged that he had wrongly deposited waste from the body
shop activities on his vacant lot next door. Somebody showed up
and said, “You have to clean this up because you have all kinds of
stuff in the dirt.” So he had to haul the dirt out, a lot of it.

When he got finished, he was going to get fill to put the lot back
in its original pristine condition, and a cease-and-desist order was
issued to keep him from filling it in because he had created a wet-
lands. The people in the community were filing suit because he had
created a hazard for the kids in the neighborhood.

Now, what do you do to that fellow? I suggest you put him in
the hole and cover him up. That would be the easiest remedy.
These lead to illogical public policy determinations that ultimately
have no value for the long-standing environment and our wetlands
preservation, that do not thing that cost individuals a great deal
of discomfort and ultimately money. It is not based in logic.

I have been waiting a long time to say this. I appreciate your
courtesy in allowing me to do.

I yield back.
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Mr. DUNCAN. Thank you very much, Mr. Baker. Thank you for
a very good and heartfelt statement. You certainly highlighted
some of the problems.

Before we go to Mr. Bishop, I would just like to thank Mrs.
Maloney for being here. He has a personal interest in this because
her father and his small farm was adversely affected by some of
the very things that I mentioned earlier. I know she has a great
concern and great personal knowledge of exactly what I was talk-
ing about before about how some of these things hurt the small
landowners and the small farmers most of all.

Mrs. Maloney?

Mrs. MALONEY. I would like to ask one question.

I would like to follow up on what the gentleman from Louisiana
said that the definition keeps changing. And now the definition ap-
parently in his district has been changed to include running off a
curb, that is now a wetlands, if I heard you correctly.

May I ask the panelists? What is the definition of a wetland?
What is the definition, and under what grounds are you able to
change the definition and expand it as he mentioned had happened
in his district?

Mr. GRUMBLES. Mr. Chairman, I can respond to that. The defini-
tion of a wetland is those areas that are inundated or saturated by
surface or ground water at a frequency and duration that under
normal circumstances you find the presence of hydrophytic vegeta-
tion. It typically includes marshes, bogs, and similar areas.

The battle, though, as the gentleman from Louisiana articulated
is that when we get into the finer aspects of that, the Clean Water
Act is interpreted by a variety of different courts and that is where
you have some of gray areas as to what is inundated and saturated
in sufficient duration and frequency.

When we translate that into the field so that the regulators can
actually give the public the specificity they need, we do have gen-
eral basic rules and guidance that we follow, but there are some
hot spots, there are some areas where there continues to be uncer-
tainty. What we are acknowledging is that we do not need a rule-
making at this time to address those.

What do we do need to do, though, is to roll up our sleeves and
work harder with the public and with the stakeholders on some of
these specific areas, like ditches or how far up you go for something
to be a waterway in the U.S. when you are tracking up the tribu-
tary system.

I just wanted to say, Mr. Chairman, on the points that the gen-
tleman from Louisiana made on mitigation banking, the point
about the need for common sense on postage stamp wetlands. One
of the areas that we are very proud of is the work that we are
doing in coordination with Congress on advancing the preference
for mitigation banking under circumstances——

Mrs. MALONEY. But, sir, my question was: How do you define a
wetland? As I understand from the gentleman from Louisiana, his
constituent had a dry piece of land, and they apparently went down
six inches, did not hit water; went down 12 inches, did not hit
water. So they finally said that when it rains and some water goes
into the basin on the side, it is wetlands.
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Now, is that a fair definition of wetlands? In other words, specifi-
cally how deep do you have to dig before you hit water to call it
a wetlands? One constituent told me they dug six inches, did not
hit water, so then the guy said, “Well, we need to dig deeper.” Then
they decided the regulation was 12 inches. Then they dug down 12.

So it is mushy and it is not fair to the public not to have clear
guidelines. It is more or less, “I want to make your land wetlands.
Therefore, we are going to come up with criteria whether it is birds
flying that land in the middle of a desert, or whatever, to call it
wetlands.

This belies the public support for a very important bill. What we
are hearing from him and others is that there is no clear definition.
It keeps moving and changing, not only from jurisdiction-to-juris-
diction, but wildly within jurisdictions.

Mr. GRUMBLES. There is a delineation manual. You are right. We
get into the number of inches. I think the manual that is currently
operating is 12 inches down from the surface.

Mrs. MALONEY. Was that ever written by Congress or was that
interpreted by the Agency?

Mr. GRUMBLES. It has certainly been interpreted by Congress
and reviewed by Congress, but it is an Agency technical scientific
document that 1s the first step of the process to determine the sci-
entific facts, the hydrology, the plants, and the hydric nature of the
soils. Then admittedly you do get into the murkier or mushier part.
That requires a judgment, looking at the Clean Water Act, as to
whether or not there is a sufficient connection to navigability or to
interstate commerce.

Mr. DUNCAN. Let me just interrupt there. We have to go to Mr.
Bishop and to Mr. Taylor.

Mrs. MALONEY. Certainly.

Mr. DUNCAN. As Mrs. Maloney has certainly pointed out, this is
what this hearing is all about, these problems that she has dis-
cussed here.

Mr. Bishop?

Mr. BisHopr. Thank you, Mr. Chairman. I have no questions at
this time.

Mr. DUNCAN. Mr. Taylor?

Mr. TAYLOR. Thank you, Mr. Chairman. I want to thank you gen-
tlemen for being here. I will endeavor to relay some questions that
are posed to me. I happen to represent the southernmost portion
of Mississippi. We have Louisiana literally 45 minutes from my
home. A heck of a lot of people from Mississippi commute to Louisi-
ana along 1-10.

And If you had commuted from Mississippi to Louisiana along I-
10 for the past 20 years, you would have seen on the south side
of I-10 where Slidel hits Lake Pontchartrain, 20 years ago you
would have seen that as marsh. I may be off a year or two. But
maybe 15 years ago someone put some cows out there. If you were
to have gone by 8 years ago or 10 years ago, you would have seen
24 hours a day a large drag line out there ditching it. If you would
]};ave gone by three years ago, you would notice that it now subur-

ia.

I will contrast this with some folks in Mississippi who, on a regu-
lar basis, are a bit frustrated when their upland piney woods,
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which do get wet, large tracks of that have to be set aside as they
try to develop them. What I have been told, and I am asking this
in the form of a question is this.

If someone takes the time and has the time to take a track that
is obviously wet, throws some cows out there for a period of time,
and establishes it as agricultural, that you can go from wetlands
from agricultural to commercial to residential all on a legal basis,
but if you just try to go from some woods that are wet to residen-
tial, you cannot do that.

Now, again, I am told these things. I am going to give you the
experts, to tell me whether or not that is true. That is certainly the
perception. Then again, since I represent two different Corps dis-
tricts, but being very close to a third Corps district, I think we are
just frustrating to a lot of Mississippians, and I would guess to a
lot of Americans, is what they perceive, based on what I just told
you, is radically different enforcement of the law.

If you would, first walk through me through that scenario. That
really did happen. I am a casual observer to this. I do not pretend
to be an expert. But I can tell you in 20-plus years of driving to
New Orleans, what is now suburbia was clearly a marsh 20 or 25
years ago. Those steps did happen. For a while, a guy had some
cows out there. Then it was ditched. Then the drag line just
worked 24 hours a day and turned it into suburbia.

I am a big fan of marshes. I am on-line to try to help Louisiana
to rebuild their marshes. I know how important they are. So I was
a bit taken aback to watch what was clearly a marsh turned into
suburbia. How do you do that in one place, and yet we are pretty
strict right across the line for another.

Mr. WOODLEY. Generally I do not think you can follow the se-
quence that you have described.

Mr. TAYLOR. Could I get a legal clarification of that? I have been
told that is how it happens.

Mr. WoODLEY. Yes, sir; we can get that for you.

Mr. TAYLOR. Again, this is not hearsay. I can spend enough time
traveling through Slidel to remember an area, I mean a large
track, that was clearly a marsh, then some cows, then some
ditches, and now suburbia.

Mr. WOODLEY. I would have no idea what kind of permitting ac-
tion took place to allow this.

Mr. TAYLOR. Would any of the other gentlemen care to comment
on that? Would anyone from the Corps wish to comment on that?

Mr. DUNCAN. Dr. Sudol, would you like to say something?

Mr. SupoL. Yes, sir. I would like to comment on a couple of
things. Number one, it is not legal to put some cows on there and
turn it into agriculture and then turn it into commercial or residen-
tial. There are exemptions for agriculture to allow continued agri-
culture on those properties, but once you change the use from agri-
culture to either commercial or residential, you are required to get
a permit.

Now you threw in another complicating factor, the dragging of
the ditch line. Currently under the regulations if you excavate
within a wetlands and have no discharge back into that, that is not
a regulated activity. So what happens in some places is that people
go in, ditch the wetlands, and dry out the surface. That becomes
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non-wetlands, and then they can fill without requiring a permit.
That would be legal under current regulations.

But your definition going strictly from agriculture to commercial
is not currently legal. There is some confusion in certain places. We
have a team looking at that, providing guidance to our entire regu-
lated community this May. They are going to give a presentation
in our national conference on that issue. So we will be getting guid-
ance out.

But that is the best answer I can give you, sir. We will try to
get more information.

Mr. TAYLOR. Thank you.

Mr. DuNcaN. Without objection, so ordered.

Mr. TAYLOR. So if a property owner has the financial resources
and the time to ditch it without discharging, and put that fill on
top of what is clearly a marsh——

Mr. SupoL. They cannot put the fill on, sir. If they placed the
fill into a marsh, that would be considered discharge of fill. They
would have to take the fill, truck it off site, and put in an upland
site, and wait for the area to dry out.

Mr. TAYLOR. OK. So you can ditch. You have to have some booms
so that you do not have turbid water going out into another body?

Mr. SupoL. Yes, sir. We would work with EPA on that.

Mr. TAYLOR. But once you ditch it is obvious that that water is
going to collect and drain. That is how that occurred.

Mr. SubpoL. I will look into that, sir.

Mr. TAYLOR. So the same sort of deal; if there were piney woods
that happened to retain water, again if someone chose to develop
it, you would ditch it and let it naturally drain?

Mr. SubpoL. Unfortunately that could happen sir.

Mr. WOODLEY. If I am not mistaken, Mr. Taylor, that was based
on a court case that is known as Tulloch; is that correct, Dr. Sudol?
Poor Colonel Tulloch was a district engineer at the time. His name
has been abused by this because it is an area of our jurisdiction
that has been, by judicial action, restricted. That is to the good or
to the ill, depending on what your point of view is.

I can tell you the point of view that they took in Virginia when
I was the Secretary of Natural Resources. It was very shortly after
the Court decision, and there was considerable activity in the Tide-
water area of Virginia, which is similar to your district in that it
is very substantially wetlands topography.

There became a considerable activity in the area of Tulloch ditch-
ing at that time. Our General Assembly, in their next meeting,
passed a comprehensive state wetlands statute supplementing the
Federal statute, and giving the State regulatory body the power to
regulate the activity of Tulloch ditching, which the Corps had re-
moved from the Federal jurisdiction.

It is something that seems to me, based on the legal
underpinnings for it, would require some kind of legislative action,
either State or Federal, whatever is most appropriate in your view,
that would create the regulatory scheme that one would need if the
activity that you described is considered in need of regulation.

Mr. BAKER. Would you gentleman yield on that point?

Mr. TAYLOR. Certainly.
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Mr. BAKER. I appreciate the gentleman yielding. I just have a
slightly different perspective on the Tulloch decision. I believe the
litigation went to whether or not a public body could go in and ex-
cavate a previously constructed canal to its original design configu-
rations so you could take out what sloughed off the banks, what
was deposited, and you get that material out because previous to
Tulloch, they could stop you from even going in and doing mainte-
nance of a waterway that ultimately led to a navigable body be-
cause it was connected to a navigable waterway.

I think there is a great deal of confusion here. I can tell you that
if you tried to get a permit this morning to dig a ditch on a wet-
lands in Baton Rouge, you would have a heck of a challenge on
your hands.

Mr. TAYLOR. If I may ask, and certainly I would not doubt the
word of my colleague from Baton Rouge, but what would be your
opinion of what my colleague just said about if you wanted to go
dig a ditch in a wet area anywhere, South Mississippi, Baton
Rouge, South Texas?

Mr. WOODLEY. I believe that if it involved a filling of a jurisdic-
tional water, that it would require a permit.

Mr. TAYLOR. What is the normal time frame for something like
that, sir?

Mr. SupoL. Let me try to answer that in a little more detail, sir.
In a wetland, what will generally happen is that it will depend on
the process. If you dig a ditch and you take that material and you
put it into the wetlands adjacent to the ditch, that requires a per-
mit.

There are nationwide permits for that process, and depending on
if there are extenuating circumstances such as endangered species,
water quality issues, or historic properties, generally those permits
are issued in under 60 days for ditching activities, sir. If it is a
large-scale ditching activity that impacts many acres, that will
probably take a little bit longer, depending on the size and scope
of the operation.

Mr. TAYLOR. Thank you, Mr. Chairman.

Mr. DuNcAN. We are going to have to move on. In the Mississippi
marshland situation, you can drain, but you cannot fill or discharge
without a permit.

Mr. CoSTELLO. Mr. Chairman, I do think we ought to wish Ben
well tomorrow when he appears before the Senate for his hearing.

Mr. DuNcAN. Certainly that is the case. We wish you the very
best.

Mr. GRUMBLES. Thank you.

Mr. DuncaN. I want to thank each of you, Dr. Sudol, Secretary
Woodley, and Administrator Grumbles for being here with us. You
have been very helpful and very informative.

We will move on to the third panel.

The next panel consists of Dusty Williams, representing the Na-
tional Association of Flood and Stormwater Management Agencies.
He is the General Manager of the Riverside Flood Control and
Water Conservation District from Riverside, California.

Then we have Brian R. Holmes, who is the Executive Director of
the Maryland Contractors Association, representing the Nationwide
Public Projects Coalition.
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He will be followed by Gary W. Perkins, who is Vice President
of Field Operations for Bronco Construction Company out of
Denham Springs, Louisiana.

We have Aldean Luthi from Hancock, Minnesota, who is here
representing the American Farm Bureau Federation. Then we have
Charles M. Tebbutt, who is the Staff Attorney for the Western En-
vironmental Law Center. He is from Eugene, Oregon.

I want to thank each of you for being here. Several of you have
come very long distances to be here. We appreciate that very much.
We will proceed in the order of the witnesses that are listed.

Your full statements will be made a part of the record. You can
then expand on that or elaborate on your statement as much as
you wish.

We are going to have some votes here soon.

Mr. Williams we will go ahead with your statement and then we
will have to break for the votes.

TESTIMONY OF DUSTY WILLIAMS, GENERAL MANAGER, RIV-
ERSIDE FLOOD CONTROL AND WATER CONSERVATION DIS-
TRICT, RIVERSIDE CALIFORNIA, APPEARING FOR THE NA-
TIONAL ASSOCIATION OF FLOOD AND STORMWATER MAN-
AGEMENT AGENCIES; BRIAN R. HOLMES, EXECUTIVE DIREC-
TOR, MARYLAND CONTRACTORS ASSOCIATION, GLEN
BURNIE, MARYLAND, APPEARING FOR THE NATIONWIDE
PUBLIC PROJECTS COALITION AND THE AMERICAN ROAD
AND TRANSPORTATION BUILDERS ASSOCIATION; GARY W.
PERKINS, VICE PRESIDENT OF FIELD OPERATIONS, BRONCO
CONSTRUCTION, DENHAM SPRINGS, LOUISIANA APPEARING
FOR EARTH MANAGEMENT AND PRESERVATION; ALDEAN
LUTHI, HANCOCK MINNESOTA, APPEARING FOR THE AMER-
ICAN FARM BUREAU FEDERATION; AND CHARLES M.
TEBBUTT, STAFF ATTORNEY, WESTERN ENVIRONMENTAL
LAW CENTER, EUGENE, OREGON.

Mr. WiLLiAMS. Thank you, Mr. Chairman.

Mr. Chairman and members of the Committee, I am appearing
before you today representing not only Riverside County, but on be-
half of NAFSMA, the National Association of Flood and
Stormwater Management Agencies.

I am pleased to have the opportunity to address this Committee
on an issue of importance to those I represent. As a bit of back-
ground, I should tell you that Riverside County is a rapidly urban-
izing county in Southern California, located about 50 miles east of
Los Angeles.

We are typical of many Southern California counties in that we
enjoy a semiarid climate. Our river streams and water courses gen-
erally flow only in direct response to rain events, and those are
quite seldom.

NAFSMA, on the other hand, represents more than 100 local and
State flood control agencies across the Nation, serving a total of
more than 76 million citizens. Our most significant issue has in-
volved the inability of flood control districts and public works agen-
cies to carry out normal routine maintenance on flood control facili-
ties.
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In many of the flood control systems, especially in the Western
United States, natural channels play an integral role in flood pro-
tection, while supporting habitat and natural water quality func-
tions.

If these channels cannot be cleared regularly and easily, the com-
munity is placed in harm’s way. The flood risk is very real. Re-
cently, a number of California member agencies were told by
FEMA'’s flood insurance program that any claims due to flooding in
the areas where the channels were blocked would be subrogated
against the flood control agencies since the channels have not been
adequately maintained.

On one hand, the Federal Government was saying that the chan-
nels could not cleared without undertaking a time-consuming costly
process, while at the same time clearly sending the message that
the channels must be cleared now.

Then there is the further dilemma of what is jurisdictional. A
clear consistent definition across and within Federal agencies for
such key terms as “navigable waters,” “waters of the U.S.,” “iso-
lated waters,” and “tributaries would go far.

The process of requiring a 404 permit triggers the involvement
not only of the EPA and the Corps of Engineers, but also the Fish
and Wildlife Service, the States in some cases, and the regional
water quality control boards, in California’s case.

Just issuing a consistent set of definitions that would be sup-
ported by all the agencies would be a much welcomed accomplish-
ment that would help significantly to address such inconsistencies
as identified by the GAO and others.

Further, we recognize and appreciate the need to address re-
gional differences. We support the establishment of clear guidance
to provide uniformity within regions and districts and consistency
that reflects the true intent of the Clean Water Act.

The recent report from the GAO on waters and wetlands clearly
demonstrates numerous differences between 16 Corps district of-
fices and their interpretation of what constitutes a jurisdictional
water of the U.S.

NASMA members can attest to these differences, especially those
of us in the arid Southwest. Within our generally dry region, juris-
dictional delineations have gone so far as to determine that
stormwater running down a paved street makes that street juris-
dictional, warranting mitigation if the water is placed in the storm
drain.

The report points to the differences between Corps districts.
While we believe this is true, significant differences can occur with-
in the districts themselves, depending on which staff member is
working on your project.

This is due to the lack of uniform guidance on the definition of
waters, what constitutes an ordinary high water mark, and the
process for conducting jurisdictional delineations.

Many man-made flood management facilities are classified juris-
dictional and require permits prior to routine maintenance critical
to the public’s health and safety. The current regulations require
that if these facilities are allowed to have vegetation established
within them, then the responsible public agency must mitigate for
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the removal of such vegetation, suffer unnecessary delays, and ex-
cessive maintenance and administrative costs.

Therefore, once they are permitted, extra efforts to keep these
channel devoid of vegetation must be undertaken to avoid such
costs and delays. This practice, in essence, promotes a scorched
earth policy. We strongly recommend the establishment of guidance
allowing public agencies the ability to properly manage their public
infrastructure without having to implement such drastic policy.

The ability to allow vegetative growth and managing natural
channels without regulatory interference would provide greater
value to the watersheds by providing water quality functions, as
well as habitat functions for various species, and at the same time,
provide the required flood protection.

In summary, we understand that environmental issues must be
addressed and/or mitigated to allow flood control projects to be con-
structed. What we are asking for is the reasonable and predictable
application of Section 404 permits with allowances for regional dif-
ferences.

We request the development of a means to allow local agencies
to perform required maintenance without the need to obtain addi-
tional Federal permits. We encourage the Corps to better coordi-
nate with all local, State, and Federal agencies to streamline the
issuance of Federal permits.

We support the GAO’s recommendation for the Corps to survey
its district to solicit information on differing approaches in deter-
mining wetlands jurisdiction. We urge that national stakeholder
groups, representing those impacted by these decisions, be given a
role in the interpretation and understanding of the findings.

NAFSMA would welcome the opportunity to participate in the
national stakeholder discussion on these issues.

I thank you for the opportunity to address this Committee this
morning. I would be happy to answer any questions you may have.

Mr. DUNCAN. Thank you very much, Mr. Williams.

I do apologize, but we never can predict exactly when these votes
are going to come up.

The Subcommittee will have to be in recess for about 15 minutes
while we go do two different votes.

Thank you very much.

[Recess.]

Mr. DUNCAN. The Subcommittee will come back to order.

I apologize for the interruption.

Mr. Holmes, I believe you are next. You may begin your state-
ment.

Mr. HoLMmES. I am Brian Holmes. I am Executive Director of the
Maryland Highway Contractors Association. I have served on the
American Road and Transportation Builders Association’s Environ-
ment Committee for more than 15 years. I am an incorporator of
the National Wetlands Coalition.

In addition to representing ARTBA, I am also here on behalf of
the Nationwide Public Projects Coalition, of which I am Chairman.
ARTBA is a federation of over 5,000 construction companies, engi-
neering firms, construction equipment manufacturers, materials,
suppliers, public agencies, universities, and other organizations en-
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%aged in transportation and construction activities in the United
tates.

NPPC is an association made up of mostly of regional and local
governments that are involved in municipal water supply, flood
control, agricultural irrigation, waste water and storm water man-
agement, and transportation infrastructure. NPPC member public
agencies represent some 15 million constituents, extending from
Connecticut to California, and from Alaska to Georgia.

I am going to dispense with the rest of my prepared remarks be-
cause the previous questions and some of the testimony have cov-
ered SWANCC, the SWANCC rulemaking, the GAO report, and
Deaton.

I would just like to make a couple of points in my remarks. First
of all, the lack of definitions for two key terms in the 404 regu-
latory program is unacceptable. You clearly need a rulemaking to
define these terms. You cannot run a regulatory program without
key terms being defined. I think it was unfair for the previous wit-
nesses to blame uncertainty on the courts. They have only stepped
in to try to clean up the mess.

To continue with the football analogy, it seems to me that the
Corps and the EPA are suggesting that we have to go to the booth
for official review and a ruling before you can even run a play.

Finally, I think that communicating the determinations is no
substitution for defining your terms. I think the problems here are
similar to what happens if you build a fence, and you cut the first
post, and then you cut the second post, copying the first one, and
then the third one copying the second, et cetera. By the time you
get to the end, the first one and the last one do not look anything
like each other.

Here, what we have gotten away from is the necessity to obtain
permits for discharging dredged or fill material into navigable wa-
ters of the United States. That standard is a far cry from dropping
dye into a roadside ditch, an action which Deaton says a permit
should first have been obtained before you do it.

As for geographical and climate differences, that is what we have
States for. I think Tulloch illustrates the depths to which the Clean
Water 404 program has descended. Tulloch essentially argued that
the bits falling off a shovel constitute a discharge of dredged or fill
material into the navigable waters of the United States and that
pilings for piers are fill material within the meaning of the Clean
Water Act. I submit that we are getting too contorted here and that
the whole concept is essentially bankrupt.

The States can and do regulate wetlands and water courses with-
out pretending that they are navigable. They can and do have dif-
fering and appropriate definitions of wetlands, using hydrology,
hydric soils and hydric vegetation.

As it is appropriate for States to do this, it is inappropriate for
the Federal Government to micro-manage activities that do not
constitute the discharge of dredged or fill material into navigable
waters.

I would like to finish on the legislative front. We are very inter-
ested in the bill that Congressman Baker of Louisiana is planning
to introduce. The provisions of his Comprehensive Wetlands Con-
servation and Management Act could bring forth clarity and con-
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sistency, reduce inefficiency and delays, and make the protection of
high value wetlands a national mandate, using the methodology of
the former H.R. 1330 and the Clean Water Reauthorization bill
that was processed in this Committee under the Chairmanship of
Representative Bud Shuster.

Thank you. I would be happy to answer any questions.

Mr. DUNCAN. Thank you very much, Mr. Holmes.

Mr. Perkins?

Mr. PERKINS. Thank you, Mr. Chairman, and ladies and gentle-
men of the Committee. I would like to thank the Committee for the
opportunity to speak with you today, and a special thanks to Con-
gressman Baker and his staff.

I am Vice President of a small business contractor, Bronco Con-
struction Corporation. We purchased 33 acres for new buildings for
our company. The property front is a major highway, U.S. Highway
190, and is adjacent to the City of Walker, Louisiana, near Baton
Rouge. This land is approximately nine miles from any navigable
waterway.

Our inspection of the property, which is predominately a pine
forest, revealed no standing water. Following the requirements of
the U.S. Army Corps of Engineers, we hired a wetlands consultant
at a cost of $4,000. Their preliminary assessment, based on the
Corps guidelines, showed three isolated areas that were potentially
wetlands with no connection between the three areas.

So we had an elevation survey done at cost of approximately
$2,500. The survey showed the land to have a gradual continuous
slope from Northeast corner to the Southwest corner. The lower
point in the project area are all higher than the base flood ele-
vation, meaning they are not in the wetlands. They are not the
postage stamp. The lowest point in the project area are higher than
the base flood elevation with no connection between the three
areas. I have included that survey in Section 8 of my submittal.

Then, because we needed to fill one area for the construction

roject, we applied for the 404(a) permit from the Corps which cost
5318. After the Corps’ review of the data, they decided that we had
to mitigate 1.28 acres, and we had to purchase 2.6 acres at a cost
of $19,500 from a privately owned mitigation bank. Additionally,
we were restricted to one bank in our watershed where the owners
of the bank have no limit on the price that they set.

Because of this cost of $19,500 for 1.28 acres, I contacted my
Congressman. Mr. Michael Eby, of Congressman Richard Baker’s
office, contacted the Corps because of these outrageous mitigation
fees. This prompted a visit to the site by four representatives of the
Corps, along with Mr. Eby and 1.

We found ourselves fighting briars, crawling on our hands and
knees, like a coon dog after an armadillo. The Corps made an ex-
tensive effort, jumping from one lizard tail to button bushes trying
to locate a connecting point between the two potential wet areas.
Tllcllen we happened upon an old skitter rut, approximately 25 years
old.

The Corps guys got all excited and said, “Aha. Here it is, the con-
necting point between the two areas.” This really happened. Mr.
Eby and I found no such connection. The skitter ruts they found
ran east and west, approximately 600 feet south of the northern-
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most potential wet area. The small isolated wet areas on the prop-
erty are not wetlands. The nearest small made-man drainage ditch
is over a quarter of a mile away. The Corps has once again over-
stepped its bounds and violated my Fifth Amendment rights.

I have several friends and business acquaintances who have en-
countered similar problems. I have some of their testimonies in-
cluded. These unreasonable and inconsistent regulations have cost
many private individuals millions of dollars, while mitigation bank
owners profit.

Private property land rights are a vital freedom protected by the
U.S. Constitution that set America apart. The property that we
have worked hard to acquire should be free from unreasonable
Government agency interference.

So, I am here on behalf of Earth Management and Preservation,
a nonprofit corporation based in Denham Springs, Louisiana. Earth
MAP is a grass roots organization comprising of businessmen and
women, real estate practitioners, developers, individual land own-
ers, and other concerned citizens. Earth MAP is dedicated to the
principle that every person is entitled to clean air and water. The
air we breath and the water we drink should be free from pollution
for ourselves, our children, and grandchildren.

We should leave the environment as we found it and pass it on
to future generations. Earth MAP members are environmentalists,
and we recognize that the environment in which we live is impor-
tant. However, the rights of landowners, as ensured by the Fifth
Amendment, are equally as important. We believe in sound con-
servation, balanced with an individual’s Constitutional rights, to
own and possess property, free of unlawful depravation.

As the U.S. Environmental Protection Agency Administrator,
Mike Leavitt said, in his opening statement on November 6, 2003,
we need to balance the needs of the environment and the needs of
humanity.

Finally, we agree and we endorse the commitment to uphold the
beauty and the preservation of America’s vast resources.

We appreciate the opportunity to speak with you today. We will
be happy to answer any questions.

Mr. DUNCAN. Thank you very much, Mr. Perkins.

Mr. Luthi?

Mr. LurHi. Mr. Chairman, members of the Subcommittee, my
name is Aldean Luthi. Our family operates a corn and soy bean
farm near Hancock, Minnesota. I am a member of the Stevens
County Farm Bureau and I am pleased to be here on behalf of the
American Farm Bureau Federation.

I want to highlight for you what you may already know, that the
Federal Government’s approach to wetlands regulations is con-
troversial, overbearing, and confusing. It is having a direct impact
on my operation’s ability to remain a viable economic unit.

My problem with the U.S. Army Corps of Engineers surfaced
about a month ago after I initiated a project to improve the drain-
ing of 11 of 130 acres I have under a center pivot irrigation system.
Before I conducted any work, I contacted USDA’s Natural Re-
sources Conservation Service to get approval, and I was told that
they did not consider my land to be a wetland. That was the land
that was trying to improve.
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After applying for the permit, the Corps wrote me that they had
reviewed my information and did consider my proposal, an attempt
to fill 11.8 acres, a wetland. The Corps said I would need a Section
404 permit and would have to restore or create wetlands at a ratio
of 1.5 acres of compensatory mitigation to one acre of wetlands ad-
versely impacted.

I will need approximately 17.7 acres of restored or created wet-
lands, which will cost me about $77,000. To top it off, the Corps
also sent a copy of a public’s notice, inviting a public interest re-
view of my intended of my own land.

I am here to tell you that nothing could be more intimidating
than to be confronted with the question of whether Federal Clean
Water Act jurisdiction over navigable waters extends to the land
that I farm.

To make matters worse, the Corps claims that jurisdiction over
my property is based upon a hydrologic connection of my field to
an unnamed wetland, which is adjacent to another unnamed wet-
land, which is adjacent to an unnamed tributary which is adjacent
to the non-navigable Chippewa River, a tributary of the non-navi-
gable upper reach of the Minnesota River.

Mr. Chairman, my point is that the navigable portion of the Min-
nesota River is over 160 miles as the crow flies from my land. The
tenuous hydraulic connection that exists between my land and the
Corps’ tributary is generated by runoff and only occasionally exits
my property through a culvert and a levee that my center pivot ir-
rigation system uses to circle through the Corps’ unnamed wetland.

The frequency and the volume of the surface water runoff is gen-
erally limited and varies from year-to-year. The flow through the
unnamed wetlands is nonexistent most of the year. Any water that
leaves my property, continues through a Federal wildlife manage-
ment area immediately abutting my property and once on the wild-
life management area, the water encounters various water manage-
ment structures designed to obstruct and prevent the flow of the
water into the unnamed tributary.

Water that encounters the water management structures some-
times overflows the structure and travels through the remaining
portion of wetland, and ultimately into the Chippewa River at a
point that is about three-quarters of a mile from my property.

My 130 acres, including the 11 acres that the Corps is calling a
wetland, has been farmed for almost a century, and prior to Fed-
eral ownership of the land abutting my property, there was little
or no drainage problems. In fact, the unnamed wetlands referred
to in the Corps jurisdiction determination, was once an active farm-
ing operation.

Only after the Department of the Interior bought the property,
build water management structures, and converted the site into a
wetland, was there a direct impact to the lack of drainage from my
land. My land is not navigable water. It is non where near navi-
gable water. If my land can be regulated by navigable water, just
about any land can.

My situation is not unique. There are other farmers who face the
same problem but do not feel that they may criticize the Corps or
other Federal agencies without inviting more regulatory burdens
upon their farms. It is fortunate that I have several farm bill tools
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at my disposal. I appreciate their incentive-based alternatives
exist.

But Mr. Chairman, I am a farmer. I am interested in keeping my
land in production, not taking it out of production. Those programs
work well for some people, but for someone like myself, I want to
be able to improve my land and maintain a viable and economic
farming operation to pass along to my children.

I also question why my project would not fall under Clean Water
Act Section 404(f) exemptions. I thought that the law allowed farm
and ranch operations to continue normal farming and ranching ac-
tivities, but it appears that the Army Corps and I interpret the
Clean Water Act jurisdiction reach differently.

Mr. Chairman, this just goes to show that there is a great need
for Congress to clarify these issues. There is too much room for dif-
ferent interpretations of which lands are regulated by navigable
waters and which activities are exempt. The current situation
leaves farmers like myself with a great deal of uncertainty.

Thank you for the opportunity to tell my story. I hope you and
your colleagues will look at how to protect our natural resources
while also maintaining the ability for farmers and ranchers to con-
tinue producing food, fiber, and fuel.

I have a few pictures we are going to show just to clarify. The
pictures are worth a thousand words. It will give you more of an
insight of what we are talking about here as far as the farming op-
eration is concerned.

On the screen, you will the irrigator circles. This is what is the
first wetlands that is on my property. We call it a wetland. We
know it is a wetland. It is designated as a wetland.

The area that I want to improve the drainage on is this portion
right here. It has been farmed. The irrigation system circles on
these little lines you can see across here. It makes the whole circle.
That is one reason when I said that my family was interested in
farming it, in order to farm it economically, we have to run an
irrigator across the whole works. That is why we would like to do
this part more efficiently.

This is a picture of the land that we are talking about. The cen-
ter pivot is right behind me. I took the picture. Over here is the
wetlands area. This is the area that I want to improve the drain-
age. For all the time it has been farmed.

This is another picture of the wetlands area. It shows the dike
that it runs on, the difference in the topography of the land, and
the drainage across there. It is fairly flat. It does not run off except
in the spring. Our spring thaw has already happened this year. We
probably only had one day that the water had run off. That is prob-
ably going to be the extent of it for the year. My feeling is that the
impact is rather trivial.

Thank you, Mr. Chairman. I will entertain any questions you
may have.

Mr. DUNCAN. Thank you very much, Mr. Luthi.

Mr. Tebbutt?

Mr. TEBBUTT. Thank you, Mr. Chairman. My name is Charlie
Tebbutt. I have been an attorney with the Western Environmental
Law Center representing groups throughout the West for the last
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ten years, seeking to protect our Nation’s waters from illegal pollu-
tion.

I am here today to advocate for the full protections of the Clean
Water Act to our Nation’s already imperiled waters. Without these
protections, to the degree originally envisioned by the Act, many of
our Nation’s waters will be further diminished and degraded.

Let me also just say at the outset that what we have been talk-
ing about and heard a lot today about is wetlands. But wetlands
are only one part of waters in the United States. There are many,
many parts of waters in the United States. Wetlands are an inte-
gral part, but again, are just one.

The attempts to take away some of the protections of the Clean
Water Act would result in the exact opposite of what was intended
in passing this landmark legislation. Congress declared it to be our
Nation’s policy to eliminate the discharge of pollutants into our wa-
ters by 1985. That is nearly 20 years ago.

I would also like to say that Congress has made a balanced
choice. We have heard a lot here about property rights. The issue
of property right is the unlawful taking of property.

Congress has passed laws that say that protection of our clean
water is just one of the first and foremost aspects of our public
health and environmental laws. People know that. People are on
notice that wetlands and streams must be protected.

Therefore, it is important for everyone to recognize this. The gen-
tleman on my right does have wetlands on his property and he is
trying to protect them, and I admire that. It is important that we
do that across the board.

Since my time is short today, I have chosen just a couple of ex-
amples of some pictures. These pictures are from a case that I
worked on in the State of Washington. These are common fact situ-
ations that I run across in enforcing the Clean Water Act through
the citizen suit provisions in the arid West.

The first example involves a large concentrated animal feeding
operation. I am going to run through a couple of these pictures.
These show a panorama, essentially, of manure. What you are see-
ing in this picture is about four to six feet of manure piled on a
two-acre area right down to a stream in arid Eastern Washington.
If you just follow this, and imagine that the first picture is on your
left, and each other picture goes to your right, that is the approxi-
mate two acres of manure that is present on this property.

The area just at the top here is the manure line. Right at the
edge of that manure is a stream. That will become more clear in
the next picture. This is the headwaters of the stream right now.

In the West these do not look like the streams that we see many
places. We do not have volumes of water flowing through these.
They are low volume streams, but these are the lifeblood of the re-
gions.

My clients received an anonymous phone call about massive
amounts of manure discharging into the stream. They took these
photographs. I would like you to take a close look at this photo-
graph, and then take a close look at the next one. That is the same
stream bed.

The owner of that land, the owner of a large concentrated animal
feeding operation, over 5,000 animals, went in after we told him
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about his illegal discharge, and obliterated the stream altogether,
about a quarter mile that ran through his property. As you can see
in the foreground of that picture, that is the abutment of a bridge
that goes under the culvert. The stream goes under the road right
there and continues through the property. We then brought a 404
action against him for violating the Clean Water Act. The case was
settled the day before trial.

The next picture shows the stream reforming. Water has an
amazing way of starting to reform itself. The farmer ditched that
to allow the stream to flow through there because otherwise it
would have caused more damage on his property.

It was nearly six months later that we determined that the land
was under the defendant’s control, and in response to the fact that
we showed him this information, he obliterated the stream.

The second scenario involves another egregious example of pollu-
tion. This involves a couple of examples. The picture that we see
here is a concentrated animal feeding operation, right in this area
here, a large dairy of over 2,000 head on about 30 acres, by the
way. The people I represent, the clients nearby, have approxi-
mately 200 head of cattle on 2,000 acres. They are traditional
ranchers, in the true sense.

What happened is that there is a spring. The dairy sits on a pla-
teau above two other ranches, this ranch here and this ranch here.
It is about 150 feet to 200 feet higher than those other areas. What
the owner of the land did is he bulldozed all his manure waste,
dead animals, syringes, calf fetuses, and other material right into
where this spring starts. There is a picture of the pile of manure
that he took in.

I will skip the next slide, but what it does say is that it shows
the pile of manure, straw, posts, wires, and dead calves were
dumped at the top of the gully. If you will look closely, right there
is the calf fetus lying right next to the spring. The spring runs
right next to it.

Here are the carcasses lying right in the spring. That is the
water system right there that runs through it. Those are the car-
casses lying in it and next to it. This happened over a period of
years.

My clients discovered this degradation of the land and brought
it to our attention when the State agencies and Federal agencies
failed to do their job. But the point is that this stream runs across
the land. You can see the green indications on the map. It runs
down to another creek, which goes into the Prairie Reservoir used
for recreation and eventually to the Snake River.

In each example these intermittent streams were being horribly
polluted by un-permitted discharges. Under the present Adminis-
tration’s implementation of the Clean Water Act, as reflected in its
guidance and abandoned draft rule, these waters would likely be
dropped from protection.

These waters feed larger streams and rivers which, if left unpro-
tected, would diminish the amount of water reaching these down-
stream rivers and the quality and safety of these waters. In the
West we cannot stress that enough because water is a precious re-
source.
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I am sure my time has elapsed, but I urge you not to weaken
the Clean Water Act, but to give it the full effect wisely intended
in 1972. Anything less further imperils our common public health
and the environment.

Thank you.

Mr. DuNCAN. Thank you very much, Mr. Tebbutt.

I am going to go first for questions to Mr. Baker.

Mr. BAKER. Thank you, Mr. Chairman.

I am going to go to the principal policy underlying wetlands man-
agement.

Mr. Tebbutt, do you feel that wetlands mitigation is useful public
policy?

Mr. TEBBUTT. It can be under certain circumstances. But most
wetlands mitigation studies have shown it is not effective because
you cannot recreate what nature has already created.

Mr. BAKER. Would it be your professional opinion, then, that
where identifiable wetlands are on a person’s or a company’s prop-
erty, that would be identified as a unique wetlands, that just no
activity be permitted in that instance on that site, or on a site adja-
cent which would adversely affect the wetlands?

Mr. TEBBUTT. Well, I think every situation has to be looked at
individually. If you look at what the Corps has done to date, the
Corps has approved some 99.85 percent of all applications to do
work in wetlands. There is a very small example of situations
where there are problems.

But the Clean Water Act provides a floor through which we
should not fall so that we can protect the few remaining resources
we have.

Mr. BAKER. My question was going at policy, not necessary the
Corps’ implementation. I think I know where the 1.5 percent are
that get denied. However, putting that aside for the moment, try-
ing to get to a platform from which we can go forward, do you
think the current system is working fine?

Mr. TEBBUTT. No, I do not. I believe it is inconsistent, but it
needs to be applied more consistently and true to form to the Clean
Water Act, which it has not been. A great deal of our wetlands
have been lost under the existing regulations which was not envi-
sioned by this Clean Water Act.

Mr. BAKER. There could be agreement reached, perhaps, on what
constitutes a valuable wetlands resource that might be endangered
because of current inaction that is not subject to a project or permit
application.

Take Schandler Island off the Gulf Coast. Nobody is proposing a
multistory building. Nobody is drilling out. Nobody is driving cars.
It is just a resource that we are losing day-by-day.

Now, that is an extremely valuable wetland, unique and rare,
and we are doing nothing. But we are in people’s backyards who
are trying to build barbecue pits. I will give you an example. I have
a shrimper not far from Baton Rouge, not in my district, had a
swale in an Riparian of land. An Riparian is a narrow section going
back to the waterfront.

He wanted to build his own shrimping vessel. He brought in a
single load of dirt to level off the yard so that he would have a plat-
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form on which to construct his vessel. The Corps showed up, made
him haul it all out, and told him that he could not do that.

In that instance, although I take it from your testimony that
every drop of water on every parcel of land has ultimately some
contributory value to our overall wetlands condition.

It would seem that if we had a system that allowed that gen-
tleman to pay a fee, use that to protect the identified resource
which we are losing in great number, that the public policy position
would be to preserve for the long period those wetlands for which
there is no confusion, for which there is no dispute, for which busi-
ness people would be more likely available to write a check and
say, “Take it and someone such as yourself, a professional, go man-
age it in perpetuity for the benefit of all.”

It is that logical perspectives of developable property that are
now being blocked and in many cases the mitigation bank, pri-
vately owned, charges confiscatory rates that has no relationship to
enlarging the wetlands. It is already there. It is in the bank. It is
being maintained anyway. You are just getting money out of a
landowner.

Is there not a way for us to move forward on some better meth-
odology than the one that is simply based on the presumption that
any water coming off of your property, potentially is a hazard to
the rest of society; therefore, we are not going to let you build a
barbecue pit. That does not seem to serve either side very well be-
cause the identified wetlands that we are losing in great number,
there are no resources.

Mr. TEBBUTT. Yes, if I may respond. First of all, the Corps only
turns away .15 percent of applications rather than 1.5.

Mr. BAKER. I thought you said 98.5 percent were approved.

Mr. TEBBUTT. 99.85 percent, I believe I said.

There are a couple of points.

One, there are exemptions within the Clean Water Act for small-
time operations that do not affect large areas of wetlands. There
are also general permits available for those types of situations.

So I think the system is in place to take care of these situations.
Some people make the mistake of not knowing about them, and
they need to be treated as such. If it is a legitimate mistake, those
are issues to be handled first by the Agency with kid gloves. Not
everyone should be treated with a hammer. It is different between
a small property owner trying to do something on his land versus
a large industrial entity that knowingly goes in and destroys wet-
lands.

The system allows those two situations to be treated differently
already through penalties, through mitigation, and through other
things.

The other point that I would like to address is the mitigation
banks. I do not know anything about your mitigation bank in your
area, sir, but in other places there are mitigation banks that are
publicly owned and that do not use usurious rates to try to make
a profit off of wetlands mitigation. Maybe that is the system that
sh01111d be looked at, and not restructuring the Clean Water Act en-
tirely.

Mr. BAKER. I thank the gentleman. I know my time has expired,
Mr. Chairman. I will just be real quick in summarizing.



37

I think there are clear differences in perspective about how the
system is functioning. In the many years I have been involved in
this subject from a public official perspective, and working with in-
dividuals who come to the office, like Mr. Perkins, the process is
not a matter of days or weeks. It is often a matter of months, or
more likely a year.

It is very expensive. Ultimately if you agree to mitigate, the
availability of like-determined property available in a mitigation
bank is very limited. They are privately owned. If not extortion, it
is something very close to it in order for you to be able to use your
own property.

Perhaps our administration in our region is just different from
the rest of the country. I do not know, but ours is totally unaccept-
able from the standard of reasonableness, Mr. Chairman. I appre-
ciate again your willingness to call this hearing. I could probably
go on for too long.

Thank you.

Mr. DUNCAN. Thank you very much, Mr. Baker. You have added
a lot to this hearing.

Mr. Costello?

Mr. COSTELLO. Thank you, Mr. Chairman. Following up on one
of Mr. Baker’s first question and the point that he made, Mr.
Tebbutt, let me ask you this. You have heard a lot of testimony
today and a lot of frustration from members of this Subcommittee
about the inconsistencies with the policy and methodologies used
by the Corps.

I think I heard you say that there ought to be more consistency
in applying rules. Can you expand on that? Would you agree with
the frustration that you have heard here today with the methodolo-
gies used by the Corps and the inconsistencies?

Mr. TEBBUTT. I do not disagree that there are frustrations with
what the Corps does. I have been extremely frustrated with the
Corps myself in much of the work that I have done, for their failure
to be able to come out in the field to delineate a wetlands or an
intermittent stream because they just do not have the funding to
do it.

I think that is the rub. That is where a lot of the inconsistency
comes in is that the field staff is so stretched. There are so many
wetlands areas, so many streams that need protection, that they do
not know what to do. As a result, 99.85 percent of all applications
get through. I am sure they all should not get through.

As everyone has talked about today, we have had no net loss of
wetlands policy for 10, 12, or 15 years now. But we continue to lose
wetlands. That is the reason. The law is not being applied as it was
intended. Yes, there are going to be frustrations, but most of those
people have an opportunity to go through the Corps to work with
the Corps to get additional funding from various Congressional pro-
visions that exist out there, to deal with the problems of the land
and to get around the wetlands that need protection, and to work
with the wetlands rather than simply destroying them.

So I do think that there is an opportunity to improve the system.
There always is. But we should not throw the baby out with the
bath water here.
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Mr. COSTELLO. So if I understood you correctly, the inconsist-
encies is more of a problem because there is a lack of funding and
a lack of personnel to enforce; is that correct?

Mr. TEBBUTT. I think that is part of it. The problems that I have
seen in the field in enforcement cases and others is that people go
out and do things, often times without talking with the Corps of
Engineers, or to the EPA, or sometimes they talk to one agency
that tells them something different.

I do not disagree that there needs to be more consistency, but the
program was set up 32 years ago. Is it working? Is it perfect? Abso-
lutely not. It needs constant improvement. As we get more informa-
tion and more science, we continue to improve it. I think Congress
could give more funding to the agencies to do their job as well.

Mr. COSTELLO. Let me ask you and the other members of the
panel as well if they would like to offer their thoughts or an answer
to this.

Is it possible or even admissible to create a one-size fits all meth-
odology in determining Federal jurisdiction over waters, including
wetlands?

Mr. TEBBUTT. It is a very difficult task because things vary from
place-to-place. But what Congress has done and what the regula-
tions say that exist presently is that they define what are protected
waters of the United States. It is that implementation that we need
to look towards. There are going to be different hydrologic condi-
tions, meteorological conditions, et cetera that I would pose to you
is logical and is what the Clean Water Act intended to do. That is
what we need to follow through with.

Mr. CosTELLO. Would any of the other panelists like to take a
shot? Mr. Holmes?

Mr. HoLMES. Thank you, Mr. Costello. Just to clear up one point,
on the statistic of 99.85 percent of applications being granted, I
think that is in comparison to the denials rather than to the num-
ber of applications which are initiated and are abandoned in de-
spair. I think there are plenty of cases where people elect to stop
throwing good money after bad in what appears to be an intermi-
nable process to get a permit.

As to the one-size-fit-all, I think if the Clean Water Act were to
be restricted to navigable waters of the United States and adjacent
wetlands, you probably could do a one-size-fits-all. You might want
to do something along the lines, which I believe is in Representa-
tive Baker’s bill, about how you define wetlands and even classify
them.

But for the extraordinary jurisdictional reach we are now seeing
under the Clean Water Act, I think that is something that is really
best left to the States. The States could protect their own resources
and have a better feel for the geographical peculiarities, certainly
better than the Federal Government could achieve.

Mr. CoSTELLO. Thank you. Mr. Chairman, I have one more ques-
tion.

Mr. Luthi, let me ask you this. Did the Corps offer you an expla-
nation as to why the proposed activities on your farm was not sub-
ject to Section 404(f), exemptions for normal farming activity? Did
they give you an explanation?
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Mr. LutHI. Mr. Costello, as far as an explanation goes, the only
explanation I got was, as I alluded to in my testimony, that this
public notice is the only correspondence I got from the Army Corps
until about a week afterwards. After the public notice went out, I
did get a letter explaining their demands about the mitigation.

I want to point out one thing, too, that the Army Corps has come
in and said, “This is a wetland.” which was not on my wetlands
map before I had applied for this permit. You talk about no net
loss. If they can go ahead and do this, we are going to be adding
to the no net loss wetlands value.

The other part, as Mr. Holmes had alluded to, the cost of this
project is so astronomical that they know that I will not go ahead
with it. I think that is the portion. I have not heard back from the
Minnesota DNR. I did get a letter from the Minnesota Pollution
Control that they wrote on the Clean Water part of it.

Other farmers have had this problem, too, that they know that
they have us over a barrel. I am not like Mr. Perkins here who has
already spent a whole bunch of money in legal fees. I have not got-
ten into it that far. I am just talking about the mitigation part of
the $77,000.

Realistically, I have a neighbor who had the same thing. He had
a half-acre. He wants to mitigate out because it is right in the mid-
dle of his field. He knows they call it a wetland. He wants to miti-
gate it out. He has $11,000 in that half-acre in legal fees. He has
no where near mitigating it out. They do not make it possible to
be done.

That is the point that I want to make known. We need to have
some consistency.

Mr. CosTELLO. Thank you, Mr. Costello and Mr. Chairman.

Mr. DuNCAN. Thank you very much.

Mr. Holmes, not only would the 99.85 not count the abandoned
applications, but it would also not include those that were granted
only after lengthy or very costly compliances or changes that were
made at the instruction of the Army Corps. That is where a lot of
the problem comes in.

Mr. Williams, if streets and curbs and gutters are considered wa-
ters of the United States in your area, what does that do to the
ability of public agencies to provide public services? Does a commu-
nity have to make water entering a storm sewer, for instance, al-
ready meets their water quality standards?

Mr. WiLLIAMS. First, I would like to clarify that I showed that
as an example. I do not want to characterize to this Committee
that that is everywhere throughout our country or within Southern
California.

But it does happen on occasion. It does show the inconsistencies.
With regard to your question about the water quality of the water
entering the storm drains, Section 402 of the Clean Water Act
through the NPDES program is really charged with the water qual-
ity issue there. That is something that all of our jurisdictions have
to deal with as well.

Mr. DUNCAN. Let me ask you, Mr. Holmes and Mr. Williams, ei-
ther one of you or both of you. Both of you represent organizations
that build and maintain public projects.
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What impact do you think the confusion over the Clean Water
Act jurisdiction has had on the ability to provide benefits to the
public through public infrastructure projects?

Any comments, Mr. Holmes?

Mr. HoLMES. The cost of obtaining a permit for a public project
has become astronomical. You can probably spend more getting a
permit for a bridge or a highway project than you pay for the engi-
neering for the design of it.

Mr. DuNcaN. That is the point I am really getting at. I chaired
the Aviation Subcommittee for six years.

Mr. HOLMES. Airports?

Mr. DuUNCAN. We had testimony there that all these airport
projects generally cost on average about three times what they
should have, primarily because of the environmental rules and reg-
ulations and red tape. They said it took 14 years from conception
to completion to complete the main runway at the Atlanta Airport
because of all these rules and regulations. It only took 99 days of
actual construction.

Mr. Perkins or Mr. Luthi, do you think these pictures that Mr.
Tebbutt have shown, are they typical of the farmers or landowners
in your areas?

Mr. LuTtHI. I would like to answer that. No, sir. I do not believe
they are. It makes me sick to see that there would be people that
would classify themselves as farmers and do this. We have to pro-
tect our environment we live in. We want to be the stewards of the
land. In our area we have several dairies. They are just outstand-
ing. You could almost eat off the parking lot. They are that clean.

Mr. DuNCAN. The problem that I see is this. There are so few of
these people that are doing these extremely bad terrible things.
The regulators have increased their funding and their employment
so much over the years that they are coming after people who are
not doing these bad things because they cannot find enough of
these other people to prosecute. I have expressed my concerns sev-
eral times over the small farms and small land owners.

What I have seen over the years, and I have not had any family
members or real close friends who have had these things happen
to them, but I have seen thousands, and read about thousands of
small coal operations having to close down because of all the rules
and regulations and red tapes. There have been thousands of small
timber operations, and thousands of small farms, and hundreds of
small oil companies.

What I have seen is that these environmental extremists are the
best friends that the extremely big business has because they are
running the small guys out of every business and industry in the
country. What I have also noticed is that most of these environ-
mental extremists come from very wealthy or very upper income
families. Perhaps they do not realize how much they are hurting
the poor, the lower income, the working people in this country, and
the little guy in these operations.

But it just seems to me that it has gotten totally out of whack,
and totally unfair. Most of these people have never farmed. They
have never met a payroll. Most of them come from the big cities.

I just wish that they could spend some time out in the country
with people like you and see what you have to go through and how
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you have to be almost legal geniuses to understand and comply
with all these rules and regulations and laws and red tape, not
only from the EPA and the Army Corps, but the State agencies.

I was a lawyer and a judge before I came to Congress. There are
so many millions of laws and rules and regulations on the books
in this country today, they have not even designed a computer that
can keep up with all them, much less a human being.

I thank you very much for taking time out from your schedules
to be here at this hearing today. I hope that this has been helpful
to some extent. I appreciate your testimony.

That will conclude this hearing.

[Whereupon, at 5:17 p.m., the Subcommittee was adjourned, to
reconvene at the call of the Chair.]
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Statement for the Record
Rep. Earl Blumenauer
Water Resources and Environment Subcommittee Hearing
“Inconsistent Regulation of Wetlands and Other Waters”
March 30, 2004

Clean water is important to all Americans, regardless of their political affiliation.
According to a February 2004 nationwide survey conducted by prominent Republican
pollster, Frank Luntz, 91 percent of those surveyed were concerned that America’s
waterways would not be clean for future generations.

Our record of simply complying with existing law has been inadequate. Today, 40
percent of assessed rivers, lakes, and coastal waters do not meet current water quality
standards. We’ve already lost over one-half of our nation’s wetlands since European
settlers arrived in this country, and in some areas we've lost over 90 percent of the
original wetlands.

This is not the time to look at limiting the jurisdiction of the Clean Water Act. If
anything, we should be putting in place policies and programs that guarantee further
restoration and protection of our nation’s water. We continue to lose between 60,000 and
100,000 acres of wetlands every year, in spite of the Bush administration’s “no net loss”
policy.

Earlier this Congress I was one of 218 members of the House of Representatives,
including many members of this Subcommittee, to urge the President to abandon a
proposed rulemaking to limit the jurisdiction of the Clean Water Act. I am pleased that
the administration has since withdrawn this rule, but I continue to be concerned that the
guidance given to the Corps and the EPA is confusing, and has the potential of reducing
wetland protections.

The bottom line is that all waters of the United States deserve protection. Increased flows
of pollution and floodwaters affect downstream drinking water quality, harm recreational
uses such as fishing, swimming, and boating, harm water-based businesses all the way
down to the coasts, and dramatically reduce the presence of wildlife, including migratory
waterfowl. Protecting wetlands is also often the most cost effective way to purify water,
increase wildlife habitat, and prevent floods.
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Introduction

Good morning Mr. Chairman and members of the Subcommittee. My name is Brian
Holmes, Executive Director of the Maryland Contractors Association. Before that, |
spent 13 years as Director of Regulatory Affairs for the Connecticut Construction
Industries Association, which included service on a state legislative task force on
wetlands and testimony before state and federal legislative and regulatory bodies on
wetlands issues. As a member of the Council of State Executives of the American Road
and Transportation Builders Association (ARTBA), I have served on its environment
committee for more than 15 years and am an incorporator of the National Wetlands
Coalition. In addition to representing ARTBA, [ am also here on behalf of the
Nationwide Public Projects Coalition (NPPC), of which I am Chairman.

Let me take a moment to tell you about these two organizations.

ARTBA is a federation of over 5,000 construction companies, professional engineering
firms, construction equipment manufacturers, materials suppliers, public agencies,
universities and other organizations engaged in transportation construction activities
throughout all parts of the United States. Our industry generates more than $200 billion
annually in U.S. economic activity and sustains more than 2.2 million American jobs.
Established in 1902, ARTBA is the only U.S. trade association that represents the full
spectrum of organizations comprising this major industry.

NPPC is an association made up mostly of regional and local governments that are
involved in municipal water supply, flood control, agricultural irrigation, wastewater and
stormwater management, and transportation infrastructure. NPPC member public
agencies represent some 15 million constituents extending from Connecticut to California
and from Alaska to Georgia. Some members are firms that provide services to the public
sector. NPPC’s goal is to help change those environmental laws, rules, and case law that
too often impede the provision of vital public infrastructure and services in a safe, timely,
affordable, and, yes, environmentally responsible fashion.
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Our Concerns Over Wetlands Jurisdictional Issues

Both of these organizations are very concerned that the jurisdictional scope of Section
404 of the Clean Water Act is being determined on a case-by-case basis by individual
district offices of the Corps of Engineers, leading to a very inconsistent, conflicting and
confusing regulatory program. In February 2003, ARTBA provided comments to the
Corps and the Environmental Protection Agency, in response to an Advance Notice of
Proposed Rulemaking (ANPRM) issued by those agencies, strongly sapporting the idea
of a federal rulemaking process to clarify the jurisdictional scope of the Section 404
program in a way that would remove, or at least reduce, the tremendous inconsistency
that exists currently across the Nation. Unfortunately, on December 16, 2003, EPA and
the Corps decided not to complete that rulemaking, which, in our opinion, amounts to an
abrogation of their responsibilities. This irresponsible decision has allowed the
tremendous levels of confusion and ambiguity over the scope of federal wetlands
regulation to continue, a situation that is not healthy for the environment, NPPC’s
constituents, or the transportation construction industry.

This situation is completely unnecessary. In 2001, the U.S. Supreme Court clarified (in
Solid Waste Agency of Northern Cook County v. U.S, Army Corps of Engineers, 531
U.S. 159 (2001), commonly known as SWANCC) held that certain isolated waters are
not subject to federal jurisdiction under the Clean Water Act as it presently is written.
We have continually been dismayed that, despite this clear interpretation provided by our
Nation’s highest court, internal disagreements within the Corps and EPA have prevented
the agencies from providing guidance to their field offices that would enable government
regulators to draw clear distinctions between non-regulated isolated wetlands and
regulated wetland areas. We believe this is due to the fact that the controversies reflected
in the more than 33,000 comments the agencies received in response to the ANPRM
mentioned above caused them to attempt to finesse the issue by passing the buck down to
the Corps’ district offices. As one might expect, this guidance void has caused regulatory
staff personnel in Corps district offices to make dramatically differing judgments
regarding the extent of regulatory jurisdiction over wetland areas that could be classified
as isolated, leading to great confusion and increased permit delays.

Cancellation of that rulemaking left in place a January 2003 document issued by the
Corps and EPA as guidance for jurisdictional determinations over isolated wetlands.
Under that guidance, Corps districts are given broad authority to interpret statutory
language, implementing regulations, and case law on a project-specific basis. Corps
district personnel are allowed to determine on case-by-case bases whether or not specific
wetland parcels are considered adjacent to navigable waters, or whether specific water
bodies are considered to be tributaries to navigable waters. This unprecedented and
disjointed delegation of authority to Corps field offices is certain to cause continued
confusion in the wetlands permitting program until either the agencies, Congress, or both
act to clarify the situation.
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The Recent GAO Report

As the Subcommittee knows, we are not the only ones pointing out this reality. Ina
report issued last month, the General Accounting Office (GAO) confirmed that
jurisdictional decisions are being made inconsistently across the country by Corps district
offices. The GAO studied the jurisdictional calls made by 16 of the Corps 38 district
offices from April 2003 to January 2004. The GAO study found that Corps districts
differ greatly in how they interpret and apply the federal regulations when considering
jurisdiction over adjacent wetlands, tributaries, and ditches and other man-made
conveyances. Specific areas of inconsistent interpretations include the following:

¢ Hydrologic Connection. Corps districts differ in how they determine whether there is
a sufficient hydrologic connection between a wetland and a water of the United States
to deem the wetland jurisdictional. For example, some districts allow connection by
sheetflow — overland flows of water over uplands (e.g., sheetflow) to suffice for
asserting jurisdiction, while other districts do not. Also, some district offices deem
any wetlands in the 100-year floodplain, regardless of actual hydrologic connectivity
or lack thereof, to have a connection to waters of the U.S. sufficient to assert
jurisdiction, while other districts do not.

e Proximity. Corps district offices widely vary in their use of proximity as a factor in
making jurisdictional determinations. For example, one district regulates wetlands
located within 200 feet of other waters of the United States, while another district
uses 500 feet as a jurisdictional “rule of thumb.” Still other districts consider the
proximity of wetlands to other waters of the United States on case-by-case bases
without any reference to a specific linear distance.

» Anthropogenic Conveyances. Districts differ in how they regulate wetlands
connected to other waters of the United States by ditches, pipes, storm sewers and
other human-made conveyances. For example, one district regulates wetlands .
connected to other waters of the United States by ditches, only if the ditch modifies or
replaces a natural stream. However, other districts regard wetlands to be subject to
CWA jurisdiction regardless of whether or not a ditch connecting them modifies or
replaces a natural stream.

s Presence of Barriers. While Corps and EPA regulations allow assertion of
jurisdiction over wetlands separated from waters of the United States by man-made or
natural barriers, Corps districts differ over whether jurisdiction is limited to those
separated by one barrier, two barriers, or no reference to the number of barriers at all.

e Public Information. The GAO study found that the Corps is adding to the confusion
generated by the above factors by failing to make information available to the public
about their practices for making jurisdictional determinations. Only three of the 16
districts studied by the GAO presently make such available to the public.
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Current Litigation

Obviously the situation described above reflects very bad government. We applaud the
action by the Chairman of this Subcommittee, Mr. Duncan, for his actions in filing an
amicus curiae brief with the Supreme Court last month asking the Court to help clarify
this situation. We agree with the Chairman that the recent decision of the U.S. Court of
Appeals for the 4th Circuit in United States v. Deaton, 332 F.3d 698 (4th Cir. 2003),
improperly interpreted the structure and operation of the CWA, and that the decision,
coupled with the withdrawal of the SWANCC rulemaking process mentioned above,
have left the determination of the jurisdictional scope of the CWA to arbitrary and
inconsistent case-by-case determinations by agency officials.

NPPC also filed an amicus brief on behalf of the appellant in Deaton, joined individually
by municipal and agricultural water agencies from California, Colorado, and Georgia.
That brief asked the Justices to consider that the Corps’ inconsistent and confusing
assertion of Clean Water Act regulatory jurisdiction “even over de minimis ditches” often
leaves public agencies as well as private citizens “at the whim of a particular regulator as
to the jurisdictional test to be employed. The real world impacts for public projects are
profound....In the wake of SWANCC and in the face of inaction by the Environmental
Protection Agency and the Corps, the amici have found it difficult if not impossible to
predict where and when CWA jurisdiction will be imposed.”

Possible Congressional Wetlands Regulatory Reforms

We are particularly interested in a bill that Congressman Richard Baker of Louisiana is
planning to introduce in the near future. We the provisions of Mr. Baker’s
“Comprehensive Wetland Conservation and Management Act” could bring substantial
clarity and consistency to a program lacking in those aspects and will reduce waste and
inefficiency, reduce time delays, and elevate the protection of high-value wetlands as a
national mandate.

While the bill still is in the discussion draft process, we understand that it is based on the
earlier and visionary H.R. 1330 that was introduced in 1991 and actually passed by the
House as part of H.R. 961, the Clean Water Amendments of 1995. NPPC was vitally
interested at the time because we were involved in adding language that would recognize
the need for essential public infrastructure in wetlands conservation and management
decisions. Unfortunately, the Senate did not take that bill up.

‘We recognize that we are preaching to the choir where H.R. 1330 is concerned because
eight of its original sponsors currently serve on the Transportation and Infrastructure
Committee, including Chairman Don Young and Chairman Duncan of this subcommittee.
We also note that fully one-third of the original 175 cosponsors now are members of the
House, and another seven have moved over to the Senate. Plus, we notice the names of
Speaker Dennis Hastert and Majority Leader Tom DeLay as 1991 cosponsors, as well as
then-Congressman and now Secretary of Homeland Security, Tom Ridge.
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We believe that passage of a bill in the spirit of HR. 1330 would go a long way toward
restoring competent and even-handed administration of the nation’s wetlands laws and
regulations, which is very much what today’s hearing is all about.

Most Critical Jurisdictional Issues

In an effort to assist the Subcommittee with its efforts to improve Section 404, let me
discuss in some detail the two most critical wetlands jurisdictional issues we feel
Congress should address in whatever wetlands-related bills come before it, and then
summarize briefly five additional recommendations we have for improving Section 404.

The two most critical jurisdictional issues are those affecting how “waters of the United
States™ should be defined in light of the SWANCC decision. The two issues are (1)
whether, and under what circumstances, the Corps and EPA may continue to use
commerce clause factors to assert jurisdiction over isolated waters, and (2) what factors
should be considered in determining if waters are considered to be “isolated waters” for
jurisdictional purposes.

¢ Commerce Clause Factors. The first issue involves clarification of the question of
whether Congress intended the jurisdiction of the CWA to be determined by the
limited concept of “navigability” or by the more expansive parameters allowed by the
Commerce Clause of the U.S. Constitution. While we believe the SWANCC decision
clearly indicates that the jurisdiction specified by Congress in the CWA, including the
Section 404 program, does not permit the broad application of the law that would be
allowed by the Commerce Clause, the Corp sand EPA apparently have difficulty in
understanding that plain language. Therefore, we recommend that Congress make it
clear that, in enacting the CWA, Congress intended to only exercise its authority over
navigation and that regulatory jurisdiction does not extend to isolated waters that are
intrastate and non-navigable where the sole basis for asserting CWA jurisdiction rests
on any of the factors listed in the Migratory Bird Rule (i.e., habitat for birds protected
by Migratory Bird Treaties or migratory birds that cross state lines; habitat for '
endangered species; or for use in irrigating crops sold in interstate commerce) or any
other factor that might be related to interstate commerce, such as recreation, the sale
of fish or shellfish, or industry. Congress should clarity that the agencies should limit
their focus on “navigability” and avoid using other theories, such as interstate
commerce, as a basis for jurisdiction under the CWA.

e Definition of Isolated Waters. Current regulations implementing Section 404 define
“isolated waters” as those intrastate, non-navigable waters, including wetlands, that
are not part of or adjacent to traditionally navigable waters or their tributaries. In its
definition of “adjacent,” the regulations currently include the concept of
“neighboring,” which leads some field regulators to assert broad jurisdiction, well
beyond the limits of the CWA as clarified by the SWANCC decision. For example,
the term “neighboring” is used to assert jurisdiction over wetlands that have never
been contiguous and that are in fact far removed from navigable and tributary waters.
In addition, regulators sometimes take a very broad interpretation of non-navigable
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tributaries to navigable waters, frequently not requiring a continuous surface
connection in order to assert jurisdiction.

We recommend that Congress clarify that non-continuous surface connections or
underground connections of significant length, such as storm drains, should not be
considered to be sufficient hydrologic connection to support jurisdiction, and that federal
jurisdiction should exclude areas reached through underground connections.

In addition, we recommend that Congress clarify that the federal agencies’ regulatory
jurisdiction for waters involving only surface conditions (not involving underground
connections) are limited to a specific, clearly defined point along the “tributary system”
upstream from traditionally navigable waters. While there are several such points of
demarcation that the Congress could select for defining the limits of jurisdiction, we
believe the one that would lead to the most consistent interpretation among field
regulators, would be to limit the definition of isolated waters to traditional navigable
waters and their adjacent wetlands.

‘While some have argued for including non-navigable tributaries of navigable waters to
the above-recommended definition, such tributaries obviously are further removed from
the requisite nexus. In addition, wetland areas adjacent to non-navigable tributaries are
even further removed, and arguments supporting the inclusion of such areas within the
regulatory jurisdiction of the CWA are even weaker. We recommend that Congress
clarify that there must be a significant nexus between the wetland and navigable water in
order for the federal government to assert jurisdiction over it under the CWA.

Additional Recommendations

While we believe the two issues discussed above are the most important ones to be
addressed by Congress in reforming Section 404, we also have five additional
recommendations for improving Section 404. These additional recommendations are as
follows: ) '

+ Wetlands Delineation. Criteria for wetlands delineation should be clarified in law.
Such criteria should require that ali three parameters of wetlands (hydrology,
hydrophytic vegetation and hydric soil) be present in order for a wetlands
determination to be made.

e  Wetlands Categories. Wetlands should be classified into categories based on the
relative values and the functions they serve. This was a keystone of H.R. 1330.
Regulation of discharges of dredged or fill material into wetlands should be based
upon these categories. High value, environmentally sensitive areas that provide a full
range of wetlands values and functions should be more strictly regulated than they are
currently. On the other hand, requirements for wetlands of lesser or marginal value
and function should be relaxed.
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s EPA Veto Authority. EPA’s authority under Section 404(c) to veto permits issued by
the Corps of Engineers, or by states that have assumed the Section 404 permit
program, should be terminated.

» Expeditious Permit Decisions. Statutory deadlines should be established for
completion of decisions on Section 404 permit applications. We believe that 90 days
after submission of complete applications is reasonable.

e Mitigation Banking. The practice of mitigation banking has been encouraged
strongly by Congress and has proved to be a big success, in terms of slowing the rate
of wetlands loss in the United States while allowing high priority economic
development activities to occur in some categories of wetlands. We are pleased that
the Federal Highway Administration, in conjunction with the U.S. Army Corps of
Engineers and the Environmental Protection Agency, issued new guidance in mid-
July 2003 on wetlands mitigation banking and we urge Congress to further
institutionalize this “win-win” practice in statutory language.

Conclusion

In summary, we advocate modification of Section 404 of the Clean Water Actina
manner that will allow proper balancing of environmental protection goals with those
dealing with continued economic growth. We believe that the points I just summarized
provide a sound framework for achieving that balance. That concludes my statement,
Mr. Chairman. I would be pleased to answer any questions you or other Subcommittee
members may have.
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Mr., Chairman and members of the subcommittee, my name is Aldean Luthi. Iam a corn and
soybean farmer from Hancock, Minnesota. My wife and six children help operate a 1,500-acre
farm. Iam a member of Stevens County Farm Bureau and 1 am pleased to be here on behalf of
the American Farm Bureau Federation.

1 want to highlight for you what you may already know: that the federal government’s approach
to wetlands regulation is controversial and confusing and it is having a direct impact on my
operation’s ability to remain a viable economic unit.

My problem with the U.S. Army Corps of Engineers (Corps) surfaced about a month ago after 1
initiated a project to improve the drainage on 11 of the 130 acres 1 have under center pivot
irrigation.  Before I conducted any work, I contacted USDA’s Natural Resources Conservation
Service and the State of Minnesota to get approval and was told that they did not considermy |
land to be a wetland. Afterward, the Corps wrote me that they had reviewed my information and
did consider my proposal an attempt to fill “11.8 acres of wetland.” The Corps said 1 would need
a section 404 permit and would have to restore or create wetlands at a ratio of 1.5 acres of i
compensatory mitigation to one acre of wetland adversely impacted. I will need approximately
17.7 acres of restored and/or created wetland, which will cost me about $77,000. As you may
know, the line between profit and loss on a farm is very thin. That kind of increase in my cost of
production would have a huge impact on my farm’s viability.

The Corps also sent me a copy of its Public Notice inviting a public interest review of my
intended use - of my land. Idid not get a warm and fuzzy feeling when I opened that letter.
Nothing could be more intimidating to a farmer than to be confronted with the question of
whether federal Clean Water Act jurisdiction over “navigable waters” extends to the land that we
farm.

To make matters worse, the Corps’ claim of jurisdiction over my property is based upon a
hydrologic connection of my field to an unnamed wetland which is adjacent to another unnamed
wetland which is adjacent to an unnamed tributary which is adjacent to the non-navigable
Chippewa River, which is said to be a tributary to the non-navigable upper reach of the
Minnesota River.

Mr. Chairman, my point is that the navigable portion of the Minnesota River is more than 160
miles as the crow flies from my land. The tenuous hydrologic connection that exists between my
land and the Corps “tributary” is generated by runoff and only “occasionally” exits my property
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through a culvert in a levee that my center pivot irrigation system uses to circle through the
existing unnamed wetland on my property.

The frequency and volume of the surface water runoff is generally limited and varies from year
to year. The flow through the unnamed wetland is non-existent most of the year. Any water that
leaves my property continues through a federal wildlife management area immediately abutting
my property. Once on the wildlife management area, the water encounters various water
management structures designed to obstruct and prevent the surface flow of the unnamed
tributary. Water that encounters the water management structure sometimes overflows the
structure and travels through the remaining portion of wetland and ultimately into the non-
navigable Chippewa River, at a point about three-quarters of a mile from my property.

My 130 acres and the 11.8 acres the Corps is calling a “wetland” have been farmed for almost a
century, and prior to federal ownership of the land abutting my property, there were little or no
drainage problems. In fact, the area referred to in the Corps’ jurisdictional determination was
once an active farming operation. To say that the government has been a bad neighbor might be
an understatement. Only after they bought the property, built levees and other water management
structures and converted the site into a wetland was there a direct impact on drainage, or lack
thereof, of my land. ‘

My land is not navigable water; it’s nowhere near navigable water. If my land can be regulated
as navigable waters, just about any land can. My situation is not unique. There are other farmers
who face the same problem but who don’t feel they can criticize the Corps or other federal
agencies without inviting more regulatory burdens on their own farms. Fortunately, as of now 1
have not received any violation notices.

1t is also fortunate that 1 have several farm bill tools at my disposal. I appreciate that incentive-
based alternatives exist. 1 know that I could place these 11.8 acres in the Conservation Reserve
Program, the Wetland Reserve Program or the Wildlife Habitat Incentives Program. But, Mr.
Chairman, 1 am a farmer. 1 am interested in keeping my land in production, not taking it out of
production. Those programs work for some people, but for someone like myself I want to be able
10 improve my land to maintain a viable farming operation to pass along to my children. If T have
1o give up bits and pieces soon my operation will run out of land and not be a viable and
economic operation.

1 also question why my project would not fall under Clean Water Act section 404(f) exemptions.
1 thought the law allowed farms, ranches and forestry operations to continue "normal” farming and
ranching activities. But it appears that the Corps and 1 not only read the Clean Water Act
jurisdictional reach differently, but also normal farming exemptions. Mr. Chairman, this just shows
that there is a great need for Congress to clarify these issues. There is too much room for different
interpretations of which lands are regulated as navigable waters, and which activities are exempt.
The current situation leaves farmers like myself with a great deal of uncertainty.

Thank you for the opportunity to tell my story. 1 hope you and your colleagues will look at how
to protect natural resources while also maintaining the ability of farmers and ranchers to continue
producing food, fiber and fuel.
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Photograph taken 1991.
Drainage improvements limited to area inside red circle.
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Photograph of proposed drainage area.
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It has been more than three years since the January 2001 Supreme Court decision revoking
the Army Corps of Engineers’ so-called Migratory Bird “Rule.”” This landmark wetlands
decision, Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers,
531 U.S. 159 (2001), commonly known as SWANCC, held that the Corps exceeded its
authority when it used the existence of migratory birds as a basis for asserting Federal
Jjurisdiction over waters of the United States under Section 404 of the Clean Water Act
(CWA).

Since the Supreme Court’s decision, the 38 Corps district offices have filled the vacuum
left by the Supreme Court’s decision with widely varying interpretations of what is
considered a “water of the United States” and, therefore, subject to Federal jurisdiction.
While it is appropriate for Federal agencies to consider site-specific conditions when
implementing regulations, Federal agencies should not apply Federal statutes and
regulations on an ad hoc basis. For three years, the CWA Section 404 permitting system
has been chaotic and, to my chagrin, the Administration has decided not to ameliorate this
regulatory uncertainty.

As a former owner of several small businesses and now a Member of Congress, I find the
Corps’ ad hoc jurisdictional decisions to be unfair and unacceptable public policy. Asa
result, I have been deeply involved in this issue for three years and have taken steps to
bring this problem to the public’s and the Administration’s attention.

In January 2001, ten days after the SWANCC decision, the Corps and the Environmental
Protection Agency (EPA) issued a joint memorandum to their regional offices instructing
district staff not to assert jurisdiction over waters and wetlands solely on the basis of use
by migratory birds (Attachment A). In light of the Supreme Court’s questioning of the
constitutionality of jurisdiction over isolated, intrastate and non-navigable waters, Federal
district staff were also instructed to consult agency legal counsel. This swifily-issued
memorandum did little to clarify Federal jurisdiction,

In May 2001, the Corps issued a subsequent memorandum prohibiting districts from
developing local practices for asserting jurisdiction and from using any practices not in
effect before the SWANCC decision (Attachment B). The Corps stated that the purpose of
the prohibition on new practices was to minimize any inconsistencies among the districts.

! The so-called Migratory Bird “Rule” is, in fact, not a codified rule promulgated under the Administrative
Procedure Act. Instead, it is merely language that was included in the noncodified preamble to a 1986 Corps
regulation entitled “Final Rule for Regulatory Programs of the Corps of Engineers” (51 FR 41206). This so-
called “Rule” stated that, “waters of the United States” could include waters ‘which are or would be used as
habitat by birds protected by Migratory Bird Treaties’ (51 FR 41217).
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Notwithstanding this memorandum’s intent, regulatory uncertainties are common
throughout the Corps district offices.

By the Fall of 2002, more than a year and a half had passed since the SWANCC decision,
yet, EPA and the Corps had neither issued clarifying guidance nor initiated a rulemaking.
In response to this inaction, in September 2002, the House Government Reform
Subcommittee on Energy Policy, Natural Resources and Regulatory Affairs, which I chair,
held a hearing entitled “Agency Implementation of the SWANCC Decision.” Hearing
witnesses testified that, regardless of their interpretation of SWANCC, both Federal
agencies and the regulated community would greatly benefit from additional nonregulatory
guidance and/or a codified rule clarifying when Federal jurisdiction applies. I would like
to submit a copy of the full hearing print for your hearing record.

Robert Fabricant, former General Counsel for EPA, testified that EPA recognized, “that
field staff and the public could benefit from additional guidance on how to apply the legal
principles in individual cases” (p. 18). Thomas Sansonetti, then Assistant Attorney
General for Environment and Natural Resources at the Departruent of Justice, admitted
that, “[i]t is not so much the standard, it is the application of those standards to a set of
facts that really provides the problem” (p. 36). Mr. Sansonetti further confirmed that
Federal jurisdiction varies from case to case and that a person would have difficulty
finding certainty in the existing regulations.

I concluded from the Subcommittee’s hearing that, prior to the SWANCC decision, the
Corps used the so-called Migratory Bird “Rule” as a basis for jurisdiction whenever
possible rather than answer the harder questions of “neighboring,” “isolated,” and other
terms defined in the Corps’s codified rule entitled Definition of Waters of the United
States (33 CFR § 328.3). However, once the so-called Migratory Bird “Rule” was
invalidated, the Corps found itself in the same position as the regulated community, i.e.,
without a clear set of criteria or standards for applying Section 404 of the CWA and its
implementing regulations.

Another consequence of the regulatory uncertainty is the Corps’ permit applications
backlog. According to the Office of Management and Budget’s Fiscal Year 2005 Budget
Program Assessment Rating Tool (PART), permit processing times continue to increase.
In 2001, the Corps had a 120 day processing completion rate of 61 poicent. This stalictic
fell to 56 percent in 2003. Clearly, the backlog caused by the SWANCC decision is
negatively impacting the Corps’ performance.

In January 2003, EPA and the Corps finally published an Advanced Notice of Proposed
Rulemaking (ANPRM) in the Federal Register (68 FR 1991, Attachment C). The ANPRM
stated that, “the goal of the agencies is to develop proposed regulations that will further the
public interest by clarifying what waters are subject to the CWA jurisdiction and affording
full protection to these waters through an appropriate focus of Federal and State resources
consistent with the CWA.” The ANPRM did not put forth any specific regulatory scheme;
rather, it solicited comments “on issues related to the jurisdictional status of isolated waters
under the CW A which the public wishes to call to our attention.” The ANPRM includes
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an Appendix with a joint EPA and Corps issued guidance document superceding the
January and May 2001 guidance. It does not clarify the key issues.

In February 2003, I asked the General Accounting Office (GAO) to conduct a study “into
what criteria district and regional offices use in making these jurisdictional determinations
and to what extent these criteria vary from region to region.” During the summer of 2003,
1 personally met with Army policy officials and they promised that a rulemaking was
forthcoming. Despite promises from the Administration, in December 2003, the
Administration reneged on its promise to provide certainty to States and the regulated
commumity.

Shortly after the Administration’s decision, in February 2004, GAO submitted its study to
me.? GAQ’s conclusions confirm the chaos that the regulated community is experiencing
and essentially reiterate witness testimony from the Subcommittee’s September 19, 2002
hearing. GAO’s report states that, “Corps districts differ in how they interpret and apply
the Federal regulations when determining what wetland and other waters fall within the
jurisdiction of the Federal government. Districts apply different approaches to identify
wetlands that are adjacent to other waters of the United States” (p. 3).

For example, GAO reports that, “[p]rior to the 2001 SWANCC decision, the Corps
generally did not have to be concerned with such factors of adjacency, tributaries, and
other aspects of connection with an interstate or navigable water body, of the wetland or
water body qualified as jurisdictional water on the basis of its use by migratory birds” (p.
9). Dominick Izzo, Deputy Assistant Secretary for Civil Works for the Army, testified in
my Subcommittee’s September 2002 hearing that, prior to SWANCC, the “migratory bird
rule provided an umbrella over all the other jurisdictional issues” (p. 37).

The GAO report provides examples of how factors that determine jurisdiction are
interpreted and weighed differently in Corps district offices across the nation. For
example, in the Galveston district office, staff uses the 100-year floodplain to determine
whether a wetland is adjacent to waters of the United States. In contrast, the Jacksonville
and Philadelphia district offices use the 100-year floodplain as one of many factors
considered when making jurisdictional determinations. Chicago and Rock Island,
however, do not consider 100-year floodplain at all (pp. 17-18).

According to GAOQ, the treatment of “man-made conveyances are the most difficult and
complex jurisdictional issue faced by the Corps” (p. 22). District offices have varying
practices to test whether a man-made conveyance provides a wetland sufficient connection
to a water of the United States to impose Federal jurisdiction (pp. 22-26). For example,
GAO reported that three district offices would find a wetland jurisdictional if water flowed
in a man-made surface conveyance between the wetland and the water of the United States.
Other districts reported that a “ditch would also need to have an ordinary high watermark
or a display of wetland characteristics in order to establish jurisdictional status for a

2 GAO initially informed me that it would issue its report on January 12, 2004, On January 2, 2004, GAO
asked to extend the deadline to February 27, 2004 to include recent events, such as the Administration’s
decision not to pursue a rulemaking, in its report.
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wetland.” Still other districts require the presence of water at least once a year and that the
water flow from the wetland though the ditch and into a water of the United States. Yet, if
the flow of water was reversed, that is from the water of the United States to the wetland,
the Corps would not find jurisdiction. Finally, another district states that a “ditch would
establish a tributary connection for a wetland only if the ditch was a modification of or
replacement for a natural stream” (pp. 22-23). Clearly, citizens across the country are not
subjected to the same interpretations for determining jurisdiction. Attachment D includes
my summary chart compiled from data in GAO’s report. In addition, I would like to
submit a copy of the full GAO report for your hearing record.

The inconsistency in criteria is not merely between Corps districts, it is also within a single
office. I have heard from numerous private citizens who have sought Section 404 permits
within the same district office. In each case, the Corps asserted jurisdiction using different
criteria. For example, in my own district, there is no specific number of feet that certain
isolated body of water must be to another water to be “adjacent” or “neighboring” and,
therefore, jurisdictional. In some cases it can be 20 feet. In other cases, there is no specific
distance; yet, the Corps asserts jurisdiction.

EPA and the Corps have acknowledged the inconsistent application of the CWA’s
implementing regulations. GAO’s report confirms it. Mr. Fabricant testified at the
Subcommittee’s September 2002 hearing that, as a result of the confusion, “our [EPA]
efforts have also focused on determining where rulemaking might be advisable” (p. 18).
Despite the developing case law, Mr. Fabricant further testificd that, “the Army Corps and
EPA retain authority to move forward with guidance or rulemaking before those court
cases are decided. We are not in a holding pattern waiting for those cases to be decided”
(p. 32). Mr. Fabricant also testified that there is no definition of the words “‘contiguous,”
“bordering,” or “neighboring” in law or regulation. He then concluded “[tlhat sort of begs
the question whether this might be an appropriate area to consider for additional
rulemaking” (p. 47).

Mr. Izzo also admitted that there is no national consistency in how the regulations and
statute are applied. While expressing sympathy for the dilemma that inconsistency places
on citizens, he affirmed that there is no single standard nation-wide for defining
“adjacency” or “isolated waters.” He then stated that the standard would be subject to a
new rulemaking (p. 52).

More than three years since the SWANCC decision, there is still no national policy
regulating when a citizen can or cannot discharge into “waters of the United States™
because no one knows what the term “waters of the United States” really means. This
absence of definition cannot be a license for Federal staff to make it up. The consequence
is that citizens in one part of the country are regulated by one set of rules and citizens in
another part of the country are regulated by another set of rules.

Today, 1 call upon the Administration to resolve this problem once and for all by requiring
both EPA and the Corps to require that all district offices consistently interpret the law,
This does not mean that the Corps should not take into consideration local environmental
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conditions and other site-specific considerations. All I ask for is that jurisdictional
interpretations be standardized so that those who are affected by this law know what the
law actually requires. Fairness dictates nothing less to our citizenry.

Attachments
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Attachment A

{Original date stamped January 19, 2001]

MEMORANDUM
SUBJECT: Supreme Court Ruling Concerning CWA Jurisdiction over Isolated Waters

FROM: Gary S. Guzy /s/
General Counsel
U.S. Environmental Protection Agency

Raobert M. Andersen /s/
Chief Counsel
U. S. Army Corps of Engineers

TO: See Distribution

The purpose of this memorandum is to inform you of a significant new ruling by the
Supreme Court pertaining to the scope of regulatory jurisdiction under the Clean Water Act
(CWA) and to inform you of what is and is not affected by this ruling. Solid Waste Agency
of Northern Cook County v. U.S. Army Corps of Engineers, No. 99-1178 (January 9, 2001)
("SWANCC™) involved statutory and constitutional challenges to the assertion of CWA
jurisdiction over isolated, non-navigable, intrastate waters used as habitat by migratory
birds.

Although the SWANCC case itself specifically involved section 404 of the CWA, the
Court’s decision affects the scope of regulatory jurisdiction under other provisions of the
CWA as well, including the section 402 NPDES program and the section 311 oii spill
program. Under each of these sections, the Agencies have jurisdiction over “waters of the
United States.” CWA § 502(7). Accordingly, the following discussion applies to any
program that involves “waters of the United States” as that term is used in the CWA, and
will be relevant to any federal, state, or tribal staff involved in implementing sections 402,
404, 311, and any other provision of the CWA which applies the definition of “waters of the
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United States.”

In the 5-4 decision, the Supreme Court held that the Corps exceeded its statutory
authority by asserting CWA jurisdiction over “an abandoned sand and gravel pitin northern
Hlinois which provides habitat for migratory birds.” Slip op. at 1. The Court did not reach
the question of “whether Congress could exercise such authority consistent with the
Commerce Clause, U.S. Const., Art. ], § 8, cl. 3. Slip op. at 1. )t summarized its holding
as follows: “We hold that 33 C.F.R. § 328.3(a)}(3) (1999), as clarified and applied to
petitioner's balefill site pursuant to the ‘Migratory Bird Rule,’ 51 Fed. Reg. 41217 (1986),
exceeds the authority granted to respondents under § 404(a) of the CWA.” Id. at 142
Although the Court held that the Corps’ application of § 328.3(a)(3) was invalid in
SWANCC, the Court did not strike down §328.3(a)(3) or any other component of the
regulations defining “waters of the United States.”

While the Court’s actual holding was narrowly limited to CWA regulation of
“nonnavigable, isolated, instrastate” waters based solely on the use of such waters by
migratory birds, the Court’s discussion was wider ranging. For example, the Court clearly
recognized the CWA's assertion of jurisdiction over traditional navigable waters and their
tributaries and wetlands adjacent to them. Slip op. at 6, 10. The Court also expressly
declined to address certain other aspects of the scope of CWA jurisdiction. Slip op. at 10.
As a result, the Court's opinion has led to questions concerning the effect of the decision

The SWANCC decision only addresses the scope of regulatory jurisdiction under
the federal CWA. Therefore, the scope of regulatory jurisdiction over aquatic features
under other federal statutes is not affected by this decision. In addition, the Clean Water
Act explicitly provides that nothing in the Act "shall...be construed as impairing or in any
manner affecting any right or jurisdiction of the States with respect to the waters (including
boundary waters) of such States." 33 U.S.C. § 1370. Therefore, nothing in the SWANCC
decision alters the extent of State (or tribal) jurisdiction over aquatic features under State
{or tribal) law.

2 33 C.F.R. § 328(a)(3) describes a subset of “waters of the United States™ “All
other waters such as intrastate lakes, rivers, streams (including intermittent streamsj,
mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or
natural ponds, the use, degradation, or destruction of which could affect interstate or
foreign commerce . ..."

The “Migratory Bird Rule” refers to an explanation, in the preambles to 1886 Corps
regulations and 1988 EPA regulations, that waters that are or may be used as habitat for
migratory birds are an example of waters whose use, degradation, or destruction could
affect interstate or foreign commerce and therefore are “waters of the United States.” 51
Fed. Reg. 41217 (1986), 53 Fed. Reg. 20765 (1988).
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on other waters within the definition of “waters of the United States” in agency regulations.
Accordingly, this memorandum describes which aspects of the regulatory definition of
“waters of the United States” are and are not affected by SWANCC.

1. In light of the Court’s “conclufsion] that the ‘Migratory Bird Rule’ is not fairly
supported by the CWA,” slip op. 6, field staff should no longer rely on the use of waters or
wetlands as habitat by migratory birds as the sole basis for the assertion of regulatory
jurisdiction under the CWA.

2. As noted above, the Court’s holding was strictly limited to waters that are
“nonnavigable, isolated, [and)] instrastate.” With respect to any waters that fall outside of
that category, field staff should continue to exercise CWA jurisdiction to the full extent of
their authority under the statute and regulations and consistent with court opinions.

3. The Court did not overrule the holding or rationale of United States v. Riverside
Bayview Homes. Inc., 474 U.S. 121 (1985), which upheld the regulation of traditionally
navigable waters, interstate waters, their tributaries, and wetlands adjacent to each. See
id. at 123, 129, 139. Each of these categories is still considered “waters of the United
States,” as is discussed below in paragraphs 4 and 6.

4. Because the Court’s holding was limited to waters that are “non-navigable,
isolated, [and] intrastate,” the following subsections of the regulatory definition of “waters of
the United States™ are unaffected by SWANCC:

“(1) All waters which are currently used, or were used in the past, or may be
susceptible to use in interstate or foreign commerce, including all waters
which are subject to the ebb and flow of the tide” (see, e.g., SWANCC, slip
op. at 7-8);

“(2) All interstate waters including interstate wetlands” (see, e.g., CWA

section 303(a)(1); Hodel v, Virginia Surface Mining and Reclamation Ass'n,
452 U.S. 264, 282 (1981));

“(4) Al impoundments of waters otherwise defined as waters of the United
States under the definition [except subsection (a)(3) waters] ” (implicit in
SWANCC, slip. op. at 6;

*Different CWA regulations contain slightly different formulations of the definition.
For simplicity’s sake, this memo refers to the Corps’ version at 33 C.F.R. § 328.3(a).
Other versions appear at, e.g., 40 CFR §§ 110.1, 112.2, 116.3, 117.1, 122.2, 230.3(s),
and 232.2.
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*(5) Tributaries to waters identified in paragraphs (a)(1)[, (2), and] (4) of this
section” (see, e.g., SWANCC, slip op. at 10);

“(6) The territorial seas” {(see CWA section 502(7)); and

“(7) Wetlands adjacent to waters (other than waters which are themselves
wetlands) identified in paragraphs (a)(1)[.(2), (4), (5), andj} (6) of this section”
(see, e.g., SWANCC, slip op. at 6; Riverside Bayview at 134-35, 139).4

5. The following subsections of the regulatory definition of “waters of the United
States” are, or potentially are, affected by SWANCC:

“(3) All other waters such as intrastate lakes, rivers, streams (including
intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie
potholes, wet meadows, playa lakes, or natural ponds, the use, degradation,
or destruction of which could affect interstate or foreign commerce . . .”

a. Waters covered solely by subsection (a)(3) ® that could affect interstate
comimerce solely by virtue of their use as habitat by migratory birds are no longer
considered “waters of the United States.” The Court’s opinion did not specifically address
what other connections with interstate commerce might support the assertion of CWA
jurisdiction over “nonnavigable, isolated, intrastate waters” under subsection (a)(3).
Therefore, as specific cases arise, please consult agency legal counsel.

b. The Court’s opinion expressly reserved the question of what “other
waters” were intended to be addressed by CWA § 404(g)(1) (regarding state 404
programs). Factors not addressed in SWANCC may have a bearing on whether
subsection (a)(3) may still be relied on as the basis for asserting CWA jurisdiction over
certain “other waters.” Jurisdiction over such “other waters” should be considered on a
case-by-case basis in consultation with agency legal counsel. Factors that may be
relevant to the analysis under 33 C.F.R. 328.3(a)(3) include, but are not limited to, the
following:

4 “Adjacent” is defined by regulation as “bordering, contiguous, or neighboring.
Wetlands separated from other waters of the United States by man-made dikes or
barriers, natural river berms, beach dunes, and the like are ‘adjacent wetlands.’” 33 C.F.R.
§ 328.3(d). This definition was approved in Riverside Bayview and is not undercut by
SWANCC.

> Subsection (a)(3) is intended to cover waters that are not covered by the other
subsections of § 328.3(a).
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(1) With respect to waters that are isolated, intrastate, and nonnavigable -
jurisdiction may be possible if their use, degradation, or destruction could affect other
"waters of the United States," thus establishing a significant nexus between the water in
question and other "waters of the United States;"

(2) With respect to waters that, although isolated and intrastate, are navigable --
jurisdiction may also be possible If their use, degradation, or destruction could affect
interstate or foreign commerce (examples of ways the use, degradation or destruction of a
water could affect such commerce are provided at 33 CFR 328.3(a)(3)(i) — (iii)).

c. Impoundments of subsection (a)(3) waters, tributaries of (a)(3) waters,
and wetlands adjacent to subsection (a)(3) waters should be analyzed on a case-by-case
basis in accordance with subparagraphs 5.a and 5.b immediately above, Such
impoundments, tributaries and adjacent wetlands are also part of the "waters of the United
States” if the waters they impound, are tributaries to, or are adjacent to are themselves
“waters of the United States.”

6. The Supreme Court's decision in SWANCC does provide an important new
limitation on how and in what circumstances the EPA and the Corps can assert regulatory
authority under the CWA. However, this decision's limited holding must be interpreted in
light of other Supreme Court and lower court precedents, unaffected by the SWANCC
decision, which precedents broadly uphold CWA jurisdictional authority. The following
quotations from the Riverside Bayview decision are provided to remind EPA and Corps
field offices that most CWA jurisdiction remains basically intact after the SWANCC
decision.

a. The Supreme Court's Riverside Bayview decision (at 123, 139) upheld
the legality of the basic provisions of the Corps’ CWA jurisdictional regulation, which the
Court described (at 129) as follows: “The [Corps and EPA jurisdictional] reguiation
extends the Corps’ authority under Section 404 to all wetlands adjacent to navigable or
interstate waters and their tributaries.”

SAn example of an intra-state lake that is “isolated” (i.e., not part of the tributary
system of traditional navigable waters or interstate waters) but which might reasonably be
considered “waters of the United States” under subsections (a)(1) or (a)(3) is the Great
Salt Lake in Utah. That “isolated” lake is navigable-in-fact (see United States v. Utah, 403
U.S. 9 (1971)), and has substantial connections with interstate commerce (see, e.g., Hardy
Salt Co. v, Southern Pacific Transportation Co., 501 F, 2d 1156 (10" Cir. 1974)).

7 The one specific part of the Corps’ CWA jurisdiction that the Court did not reach in
(continued...)
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b. The Court in Riverside Bayview also stated, at 132-33, that:

... Section 404 originated as part of the Federal Water Pollution Control
Act Amendments of 1972, which constituted a comprehensive legislative
attempt ‘to restore and maintain the chemical, physical, and biological
integrity of the Nation’s waters.” CWA§ 101,33 U.S.C. §1251. This
objective incorporated a broad, systemic view of the goal of maintaining and
improving water quality: as the House Report on the legislation put it, “the
word ‘integrity’ . . . refers to a condition in which the natural structure and
function of ecosystems is [are] maintained. . . . Protection of aquatic
ecosystems, Congress recognized, demanded broad federal authority to
control pollution, for ‘[wlater moves in hydrologic cycles and itis essential

that discharge of pollutants be controlled at the source.’ ... In keeping with
these views, Congress chose to define the waters covered by the Act
broadly.

c. In Riverside Bayview, at 133-134, the Court quoted with approval the
following language from the preamble to the Corps’ 1977 regulations:

“ The regulation of activities that cause water pollution cannotrelyon ...
artificial lines . . . but must focus on all waters that together form the entire
aquatic system. Water moves in hydrologic cycles, and the pollution of this
part of the aquatic system, regardless of whether it is above or below an
ordinary high water mark, or mean high tide line, will affect the water quality
of the other waters within that aquatic system. For this reason, the landward
limit of Federal jurisdiction under Section 404 must include any adjacent
wetlands that form the border of or are in reasonable proximity to other
waters of the United States, as these wetlands are part of this aquatic
system.”

The Court went on to conclude, at 134, that: “In view of the breadth of federal
regulatory authority contemplated by the Actitself . . . the Corps’ ecological judgment about
the relationship between waters and their adjacent wetlands provides an adequate basis
for a legal judgment that adjacent wetiands may be defined as waters under the Act.”

d. In sum, the holding, the facts, and the reasoning of United States v.
Riverside Bayview Homes continue to provide authority for the EPA and the Corps to
assert CWA jurisdiction over, inter alia, all of the traditional navigable waters, all interstate

’(...continued)
Riverside Bayview related to “wetlands that are not adjacent to bodies of open water”
under 33 C.F.R. 328.3(a)(2) or (3). Riverside Bayview, 474 U.S. at 131, n. 8.
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waters, and all tributaries to navigable or interstate waters, upstream to the highest
reaches of the tributary systems, and over all wetlands adjacent to any and all of those
waters.

Any questions not answered by this guidance should be addressed to legal  staff
attorneys Cathy Winer (EPA) at (202) 564-5494 or Lance Wood (Corps)at  (202) 761-
8556.

Distribution:

Assistant Administrator for Water (4101)

Assistant Administrator for Solid Waste and Emergency Response (5101)
Assistant Administrator for Enforcement and Compliance Assurance (2201A)
Commander, U.S. Army Corps of Engineers

Deputy Commander, Civil Works, USACE

Regionat Administrators, Regions I-X

Commanders, Major Subordinate Commands, USACE

Commanders, Engineer Districts, USACE

Elaine Davies, Acting Director, Office of Emergency and Remedial Response
Office Directors, Office of Water

Water Division Directors, Regions I-X

Regional Counsels, Regions -X

Division and District Counsels, USACE



67

WA Ay Ceegy of Enginmrs

PANGTON, 2.5, 3@LIc Attachment B
S Ton MAY 112001
CECQW-OR
MEMORANTIUM FOR ALL COMMANDERS, MAJOR SUBORDINATE COMMANDS
AND DISTRICT COMMANDS .
SUBDJECT: Prohibizion on tha Davalep of Loes) P 3 Addrzasing
Jurisdicional D ipadons in Light of the SWANCG Dasision

1+ In conhizeron with inweragency sffonsm uddrus: CIsm‘er Ast Jurizdictyn reluted to the
mhm.ny‘ suarus of wstsrs, and @ v.hn "adjucent’ stants of werlands, tha agoncies sgreed thag,
g the Sevel ot N; ! Folicy, Corps Dlmcu wguld continue to bass thase

dotormiparions an th: iocal prasdses thot wee in nﬁm pmuo :ha 9 Janmry 200§ Sugprema
Wi

Courr decision in
Engincery (SWANCC), In light of this, and effsciva mm-dlncly, the Rem.dzmry omcu inalf
ﬂ

Mxjor Subdrdinats Commandy MSC) md Disulat © ki ping
local practices for detarmining the extent of Clesn Watse Aot Snﬁan 404 rogulatory Jurisdicti
and Fom viillzing Joual prastices that were not n st privs 1o the SWANCC decislon,

2, Thes Court's deciaion in SWANCE effoaivelp precludes the sssertion of Section 404
Jusisdiction over eraia Isolated walcrs,  This bas necesnarily focusyed incrensad attention an
the geagraphic axunt of Section 404 jurisdiction, and on the potetial Wbty s of warers,

end the p i C status af wetlands, Howevar, lhm ¢nd udm- relovant conslderations
are e aubjects of angok gency and Admi W are impazing
this prohibid nnthc vel s and/or imph i n!n-:w lzed in order to svoid

dh isting { i 14d eziong D(mm‘ and m minimizs complications affeetag

the :!rwzlay;em of natlonsl palicy.

3. Atbaugh MSC and District Cammands muy refraln ﬁ'cm ldcpung e pm::.‘ccs for
determining thewxent of Section 404 fusisdiction, the rs Regulacory Branch can
provide czsu—;pquc guidance vy MSC and D);mcx Ci ds pexding te p Iy of

R-g3s
; ST-27~01 D3:29PM P03 feg



68

CECW-OR
SUBJECT: Prohibition on the Devalap of Lotca) Opernting Procedures Addressing
Juriydicdonal D imarions in Light of ths SWANCC Declion :

lonal policy. Quasdons abows the prohibid i od by thix durn, and req;

wase-secille guldancy shanld be nddrassed 10 M, Tod Rugitl by email 1o
Thaddaws T Ruglel@HQO2.USACE, ARMY.MIL or by phone at (202) 761-4395.

FORTHE COWANDE& .
=z

- CHARLES M. HESS
- Chief, Operatlony Division
Civi] Worke

for



Federal Register/ Vol.

69

68, No, 10/ Wednesday, January 15,

Attachment C

2003/ Proposed Rules 1991

§1794.51  Preparation for scoping.
{a) As soon as practicable after RUS
have d

1

part. If RUS determines the action is not
significant, RUS will proceed in
d: with §§ 1794.42 through

and the appli ave ped a
schedule for the environmental review
process, RUS shall have its notice of
intent to prepare an EA or EIS and
schedule scoping meetings (§ 1794.13}
published in the Federal Register (see
40 CFR 1508.22). The applicant shall
have published, in a timely manner, a
notice similar to RUS’ notice.
ox ox % =

14, Section 1794.52(d) is amended by
removing the last sentence and adding
a new sentence at the end of the
paragraph to read as follows:

§1794.52 Scoping meetings.
xox 2 x o«

{d) * * * The applicant or its
consultant shall prepare a record of the
scoping meeting. The record shall
consist of a transcript when a traditional
meeting format is used or a summary
report when an open house format is
used,

e a »

15. Section 1794.53 is revised to read

as follows:

§1794.53 Environmental report.

{a} After scoping procedures have
been completed, RUS shall require the
applicant to develop and submit an ER.
The ER shall be prepared under the
supervision and guidance of RUS staff
and RUS shall evaluate and be
responsible for the accuracy of all
information contained therein,

{b) The applicant’s ER will normally
serve as the RUS EA. After RUS has
reviewed and found the ER to be
satisfactory, the applicant shall provide
RUS with a sufficient number of copies
of the ER to satisfy the RUS distribution

lan.
e {c) The ER shall include a summary
of the construction and operation ;
itigati for

179444, except that RUS shall have a
notice published in the Federal Register
that announces the availability of the
EA and FONSI,

§1794.61 {Amended]
17. Section 1794.61 is amended by:

State resource agencies on the
implications of the SWANCC decision
for jurisdictional decisions under the
CWA. The goal of the agencies is to
develop proposed regulations that will
further the public interest by clarifying
what waters are subject to CWA
jurisdiction and affording full protection
to these waters through an appropriate
focus of Federal and State resources
consistent with the CWA. The input

A. Removing paragraph (b).
B. Redesignating p ph {a) as the
introductory text; paragraph (a)(1) as {a);
paragraph (a}{2} as (b); and paragraph
(a)(3) as {c).

Dated: December 24, 2002.
Blaine I, Stockton,
Acting Administrator, Rural Utilities Service.
IFR Doc., 93-713 Filed 1-14-03; B:45 am}
BILLING CODE 3410-15-P L

d from the public in response to
today’s ANPRM will be used by the
agencies to determine-the Wsues to be
34 d and the sub ive approack
for a future proposed rulemaking
addressing the scope of CWA
jurisdiction,
Pending this rulemaking, should
questions arise, the regulated
ity should seek assistance from

DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

33 CFR Part 328

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 110, 112, 116, 117, 122,
230, 232, 300, and 401

[FRL~7439-8}
RIN 2040-AB74

Advance Notice of Proposed
Rulemaking on the Clean Water Act
Reguiatory Definition of “Waters of the
United States™

AGENCIES: U.S, Army Corps of

Engineers, Department of the Army,

DOD; and Environmental Protection

Agency.

ACTION: Advance notice of proposed
ormaks

monitoring and

the Corps and EPA, in accordance with
the joint memorandum attached as
Appendix A,

DATES: In order to be considered,

or in resp to
this ANPRM must be postmarked or e-
mailed on or before March 3, 2003,
ADDRESSES: Comments may be
submitted electronically, by mail, or
through hand delivery/courier. Mail
comments to: Water Docket,
Environmental Protection Agency,
Mailcode 41017, 1200 P 'yl i
Ave., NW., Washington, DC 20460,
Attention Docket ID No. OW-2002—
0050,
FOR FURTHER INFORMATION CONTACT: For
information on this ANPRM, contact
either Donna Downing, U.S.
Environmental Protection Agency,
Office of Wetlands, Oceans and
Watersheds (4502T), 1200 Pennsylvania
Avenue N.W., Washington, DC 20460,
phone: (202) 566--1366, e-mail:
CWAswaters@epa.gov, or Ted Rugiel,
U.8. Army Corps of Engineers, ATTN
CECW-OR, 441 G Street NW.,

the proposed action. These
may be revised as appropriate in
response to comments and other
information, and shall he incorporated
by summary or reference into the
FONSL

16. Section 1794.54 is revised to read
as follows:

§1794.54 Agency determination,
Following the scoping process and the
development of a satisfactory ER hy the
applicant or its consultant that will
serve as the agency’s EA, RUS shall
determine whether the proposed action
is a major Federal action significantly
affecting the guality of the human
environment, If RUS determines the
action is significant, RUS will continue
with the procedures in subpart G of this

SUMMARY: The U.S, Army Corps of
Engineers (Corps) and the
Environmental Protection Agency (EPA)
are today issuing an advance notice of
proposed rulemaking (ANPRMj] in order
to obtain early comment on issues
associated with the scope of waters that
are subject to'the Clean Water Act
(CWA]), in light of the U.S. Supreme
Court decision in Solid Waste Agency of
Northern Cook County v. U.S. Army
Corps of Engineers, 531 U.S. 159 {2001}
{SWANCC).

Today's ANPRM requests public
input on jssues associated with the
definition of "waters of the United
States” and also solicits information or
data from the general public, the
scientific community, and Federal and

DC 203141000, phone:
{202) 761-4595, s-mail:
Thaddeus.].Rugiel@

HO02 USACEARMY.MIL.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Potentially Regulated Entities

Persons or entities that discharge
pollutants (including dredged or fill
material} to "waters of the U.S.” could
be regulated by a rulemaking based on
this ANPRM. The CWA generally
prohibits the discharge of pollutants
into “waters of the U.5.” without a
permit issued by EPA or a State or Tribe
approved by EPA under section 402 of
the Act, or, in the case of dredged or fill
material, by the Corps or an approved
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State or Tribe under section 404 of the
Act. In addition, under the CWA, States
or approved Tribes establish water
quality standards for “'waters of the
U.8.”, and alse may assume
responsibility for issuance of CWA
permits for discharges into waters and
wetlands subject to the Act. Today’s
ANPRM seeks public input on what, if
any, revisions in light of SWANCC
might be appropriate to the regulations
that define “waters of the U.5.”, and
today's ANPRM thus would be of
interest to all entities discharging to, or
regulating, such waters. In addition,
because the Qi] Pollution Act (OPA) is
applicable to waters and wetlands
subject ta the CWA, today's ANPRM
may have implications for persons or
enlities subject o the OPA. Examples of
entities potentially regulated include:

Examples of
potentially regulated
entitios

Category

State/Tribal govern-
ments or instru-

State/Tribal agencies
or instrumentalities

mentalities. that discharge or
spilt poliutants into
waters of the U.S. <o
r | Local or

B. How Can I Get Copies of This
Document and Other Related
Information?

1. Docket. The agencies have
established an official public docket for
this action under Docket 1D No, OW-
2002-0050. The official public docket
consists of the documents specifically
referenced in this ANPRM, any public
comments received, and other
information related to this ANPRM.
Although a part of the official docket,
the public docket does not include
Confidential Business Information (CBI}
or other information whose disclosure is
restricted by stafute. The official public
docket is the collection of materials that
is available for public viewing at the
Water Docket in the EPA Docket Center,
{EPA/DC) EPA West, Room B102, 1301
Constitution Ave., NW., Washington,
DC. The EPA Docket Center Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,

tuding legal holidays. The teleph
number for the Public Reading Room is
(202) 5661744, and the telephone
number for the Water Docket is (202}

566-2426. You may have to pay a
fee for copying.

Local o

2. El ic Access. You may access

that discharge or
spilf paltutants info
waters of the U.S.

Federal government
agencies o instru-
mentalities that dis-
charge or spill pol-
lutants into waters
of the U.S,

Industrial, commer-
clal, or agricultural
entifies that dis-
charge or spifl pol-
iutants into walers
of the U.S.

Land developers and
tandowners that
discharge or spilt
poitutants into wa-
ters of the U.S.

Federal government
agencies or instru-
mentalities.

industrial, commer-
cial, or agricuturat
entities.

Land developers and
fandowners,

This table is not intended 1o be
exhaustive, but rather provides a guide
for readers regarding entities that are
likely to be regulated by a rulemaking
based on this ANPRM. This table lists
the types of entities that we are now
aware of that could potentially be
regulated. Other types of entities not
listed in the table could also be
regulated. Ta determine whether your
organization or its activities could be
regulated, you should carefully examine
the discussion in this ANPRM. H you
have guestions regarding the
applicability of this action to a
particular entity, consult one of the
persons listed in the preceding FOR
FURTHER INFORMATION CONTACT section.

this Federal Register document
electronically through the EPA Internet
under the Federal Register listings at
http://www.epa.gov/fedrgstr/,

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket
to submit or view public

EPA’s policy is that public comments,
whether submilted electronically or in
paper, will be made available {or public
viewing in EPA’s electronic public
docket as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whaose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EFA will provide
a reference 1o that material in the
version of the comment that is placed in
EPA's electronic public docket, The
entire printed comment, including the
copyrighted material, will be available
in the public docket.

Public comments submitted on
computer disks that are mailed or
delivered 1o the docket will be
transferred to EPA’s electronic public
docket. Public comments that are
mailed or delivered to the Docket will
be scanned and placed in EPA’s
electronic public docket. Where
practical, physical objects will be
ph phed, and the ph ph will
be placed in EPA's electranic public
docket along with a brief description
written by the docket staff.

C. How and To Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
docket identification number {OW-
20026050} in the subject line on the
first page of your comment. Please
ensure that your cominents are

bt Fiod

access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select search, then
key in the appropriate docket
identification number.

Certain types of information will not
be placed in the EPA Dockuls.
Information claimed as CBI and other
information whose disclosure is
restricted by statute, which is not
included in the official public docket,
will not be available for public viewing
in EPA’s electronic public docket. EPA's
policy is that copyrighted material will
nol be placed in EPA’s electronic public
docket but will be ilable only in

d within the sg
period. Comments received after the
close of the comment period will be
marked late. The agencies are not
required to consider these late
comments.

1. Electronically. If you submit an
electrenic comment as prescribed
below, EPA recommends that you
include your name, wailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or GD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the

printed, paper form in the official public
docket. Although not all docket
materials may be available
electronically, you may still access any
of the publicly available docket
materials through the docket facility
identified in 1.B.1.

For those who submit public
comments, it is important to note that

and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,



Federal Register/Vol.

71

68, No. 10/ Wednesday, January 15,

2003/ Proposed Rules 1993

and made available in EPA’s electronic
public docket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the agencies may not be able to consider
your comment.

i. EPA Dockets, Your use of EPA's
electronic public dacket to submit
comments to EPA electronically is
EPA’s preferred method for receiving
comments. Go directly to EPA Dockets
at http://www.epa.gov/edocket, and
follow the online instructions for
submitiing comments. Once in the
system, select search, and then key in
Docket ID No. OW~2002-0050. The
system is an anonymous access system,
which means EPA will not know your
identity, e-mail address, or other contact
information unless you provide it in the
bedy of your comment.

ii. B-mail. Comments may be sent by
electronic mail {e-mail) to
CWAwaters@epa.gov, Attention Docket
ID No. QW--2002-0050. In contrast te
EPA's electronic public docket, EPA’s e-
mail system is not an anonymous access
system. If you sead an e-mail comment
directly to the Docket without going
through EPA’s electronic public docket,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as par of the comment that is
placed in the official public docket, and
made available in EPA’s electronic
public docket.

iii. Disk or CD ROM. You may submit
comments on a disk or C) ROM that
you mail to the mailing address
identified in 1.C.2. These electronic

a, Explain your views as clearly as
possible.
b. Describe any

« Section 404 dredged and fill
material permit program. This program
Llich

p that you
used,

¢. Provide any techuical information
and/or data on which you based your
views.

d. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

e. Provide specific examples to
llustrate your concerns.

f. Offer alternatives.

g Make sure to submit your
comments by the comment period
deadline identified.

h. To ensure proper receipt by EPA,
identify the appropriate docket
identification number in the subject line
on the first page of your response. It
would also be helpful if you provided
the name, date, and Federal Register
citation related to your comments.

11. The Importance of Updating the
Regulations

The agencies have not engaged in a
review of the regulations with the
public concerning CWA jurisdiction for
some time. This ANPRM will help
ensure that the regulations are
consistent with the CWA and the public
understands what waters are subject to
CWA jurisdiction. The goal of the
agencies is to develop proposed
regulations that will further the public
interest by clarifying what waters are
subject to CWA jurisdiction and
affording full protection to these waters
through an appropriate focus of Federal
and State resources consistent with the
CWA. It is appropriate to review the
regulations 1o ensure that they are

will be pted in
WordPerfect or ASCHI file format. Avoid
the use of special characters and any
form of encryption,

2. By Mail. Send four copies of your
comments to: Water Docket,
Environmental Protection Agency,
Mailcode 4161 T, 1260 Fennsylvania
Ave., NW, Washington, DC 20460,
Attention Docket ID No. OW-2002-
0050,

3. By Hand Delivery or Courier.
Deliver your comments to; Water
Docket, EPA Dacket Center, EPA West,
Room B102, 1301 Constitution Avenue,
NW, Washington, DC, Attention Docket
1D No, OW--2002-0050. Such deliveries
are only accepted during the Docket's
normal hours of operation as identified
inLB.1.

D. What Should I Consider as I Prepare
My Comments?

You may find the following
suggestions helpful for preparing your
comments:

with the SWANCC decision.
SWANCC eliminates CWA jurisdiction
over isolated waters that are intrastate
and non-navigable, where the sole basis
for asserling CWA jurisdiction is the
actual or potential use of the waters as
‘habitat for migratory birds that cross
Siate iinus i thels migralions. SWANCC
also calls 1ot question whether CWA
jurisdiction over isolated, intrastate,
non-navigable waters could now be
predicated on the other factors listed in
1he "Migratory Bird Rule” or the other
ratiogales of 33 CFR 328.3(a}(3}(i}-{iii).
Although the SWANCC case itself
specifically involves section 404 of the
CWA, the Court’s decision may alse
affect the scope of regulatory
jurisdiction under other provisions of
the CWA, including programs under
sections 303, 311, 401, and 402. Under
each of these sections, the relevant
agencies have jurisdiction over “waters
of the Uniied States.” The agencies will
consider the potential implications of
the rulemaking for these other sections.

a permitling system to
regulate discharges of dredged or fill
material into waters of the United
States.

» Section 303 water quality standards
program. Under this program, States
and authorized Indian Tribes establish
water qualily standards for navigable
waters to “'protect the public health or
welfare” and “enhance the quality of
water”, “taking into consideration their
use and value for public water supplies,
propagation of fish and wildlife,
recreational purposes, and agriculture,
industrial, and other purposes, and also
taking into consideration their use and
value for navigation.”

e Section 311 spill program and the
Qil Pollution Act (OPA). Section 311 of
the CWA addresses pollution from both
oil and hazardous substance releases.
Together with the Oil Pollution Act, it
provides EPA and the U.S. Coast Guard
with the authority to establish a
pragram {or preventing, preparing for,
and responding to spills that ocour in
navigable waters of the United States.

« Section 401 State water-quality
certification program. Section 401
pravides that no Federal permit or
license for activities that might result in
a discharge to navigable waters may be
issued unless a section 401 water-
quality certification is obtained from or
waived by States or authorized Tribes.

» Section 402 National Fellutant
Discharge Elimination System (NPDES)
permitting program. This program
establishes a permitting system to
regulate point source discharges of
pollutants {other than dredged or fill
material} into waters of the United
States,

111 Legislative and Regulatory Context

The Federal Water Pollution Control
Act Amendments, now known as the
Clean Water Act (CWA]}, was enacted in
1972, in the years since its enaclncad,
the scope of waters regulaled under the
CWA has been discussed in regulations,
legislation, and judicial decisions.

The CWA was intended to “restore
and maintain the chemical, physical,
and biological integrity of the Nation's
waters.” 33 U.S.C. 1251(a}. iis specific
provisions were designed to improve
upon the protection of the Natian’s
walers provided under earlier statutory
schemes such as the Rivers and Harbors
Act of 1899 ("RHA™} (33 U.5.C. 403,
407, 411) and the Federal Water
Pollution Control Act of 1948 (62 Stat.
1155) and its subsequent amendments
through 1970. In deing so, Congress
recognized “the primary responsibilities
and rights of States to prevent, reduce,
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and eliminate poilution, to plen the
development and use (including
restoration, preservation, and
enhancement) of land and water
resources * * *" 33 U.5.C. 1251{b}.

The jurisdictional scope of the CWA
is “navigable waters,” defined in the
statute as “waters of the United States,
including the territorial seas.” CWA
section 502{7}, 33 U.S.C. 1362(7). The
exisling CWA section 404 rugulalions
define “waters of the United States” a
follow.

}) Al] waters which are currently
used, or were used in the past, or may
be susceptible to use in interstate or
foreign commerce, including all waters
which are subject to ebb and flow of the

tide;

(2} All interstate waters including
interstate wetlands;

{3) All ather waters such as intrastate
fakes, rivers, streams (including
intermitient streams). mudflats,
sandflats, wetlands, sloughs, prairie
potholes, wet meadows, playa lakes, or

jurisdiction over intrastate waters which
were nol part of the mhulary system or

The SWANCC holding eliminates
Cwa j\ll‘lsdlCUOn over isolated,

their adjacent wetl: . These includ
use of waters (1} as habnax by birds
protected by Migratory Bird Treaties or
which cross State lines, (2) as habitat for
endangered species, or (3} to irrigate
crops sald in commerce, 51 FR 41217
(Noventber 13, 1986}, 53 FR 20765 (June
6, 1988} These examples became
known as the “Migratory Bird Rule,”
even though the examples were neither
a rule nor entirely about birds. The
Migratory Bird Rule later became the
focus of the SWANCC case.

IV. Potential Natural Resource
Implications

To date, some quantitative studies
and anecdotal data provide early
estimates of potential resource
implications of the SWANCC decision.
One of the purposes of the ANPRM is
to solicit additional information, data,
or studies addressing the extent of
resource umpacts to isolated, intrastate,

natural ponds, the use, d or
destruction of which could affect
interstate or foreign commerce
including any such waters:

{i} which are or could be used by
interstate or foreign travelers {or

waters,

Non-navigable intrastate isolated
waters occur throughout the country.
Their extent depends on a variety of
factors including !opography, climate,

ble waters where
the sole basss for asserting CWA
jurisdiction is the actual or potential use
of the waters as habitat for migratory
birds that cross State lines in their
migrations. 531 U.S. at 174 (*We hold
that 33 CFR 328.3{a}(3} (1899}, as
clarified and applied to petitioner's
balefill site pursuant to the “Migratory
Bird Rule,” 51 FR 41217 {1986}, exceeds
the authority granted to respondents
under section 404(a) of the CWA.”}. The
agencies seek comment on the use of the
factors in 33 CFR 328.3(a}(3}{i)-{3ii} or
the counterpart regulations in
determining CWA jurisdiction over
isolated, intrastate, non-navigable
waters.

The agencies solicit comment from
the public on the following issues:

{1} Whether, and, if so, under what
circumstances, the factors listed in 33
CFR 328.3(a}{3}(i}-(i1) {i.e., use of the
water by interstate or foreign travelers
for recreational or other purposes, the
presence of {ish or shellfish that could
be taken and sold in interstate
commerce, the use of the water for
industrial purposes by industries in

and hydrologic forces. Preli y

1 or other purpose:

{11} from which fish or shellfxsh are or
coulid be teken and sold in interstate or
foreign commerce; or

{iit) which are used or could be used
for industrial purposes by industries in
interstate commerce.

(4) Al impoundments of waters
otherwise defined as waters of the
United States under the definition;

(5) Tributaries of waters identified in
paragraphs {a}{1)-{4) of this section;

{6) The territorial seas;

{7} Wetlands adjacent 1o waters {other
than waters that are !hemselvus
wetlands) identified

of potential resource
impacts vary widely depending on the
scenarios considered, See, e.g., Ducks
Unlimited, “The SWANCC Decision:
Implications for Wetlands and
Waterfowl” (September 2001} (available
at hitp:/fwww.ducks.org/conservation/
404_report.asp); ASWM, “SWANCC
Decision and the State Regulation of
Wetlands,” {June 2001) (available at
http://www.aswm.org).

There is an extensive body of
kngwledge about the functions and
vatues of wetlands, which include flood
risk reduction, water quality
impr , fish and wildlife habitat,

{a}{1}~(6] of this sechon

{8) Waters of the United States do not
include prior converled cropland ...
Waste treatment systems, including
treatment ponds or lagoons designed to
meet the requirements of CWA (other
than cooling ponds ...} are not waters of
the United States. 40 GFR.230.3(s}; 33
CFR 328.3(a).

Counterpart and substantively similar
regulatory definitions appear at 40 CFR
110.1,112.2, 116.3, 117.1, 122.2, 232.2,
300.5, part 300 App. E, 302.3 and 401.11
{hereafter referred to as “the counterpart
definitions'}.

In regulatory preambles, both the
Corps and EPA provided examples of
additional types of links to interstate
commerce which might serve as a basis
under 40 CFR 230.3(a}{3) and 33 CFR
328.3(a)(3} for establishing CWA

and maintenance of the hydrologic
integrity of aquatic y The

or any other
facters provide a basis for determining
CWA jurisdiction over isolated,
intrastate, non-navigable waters?

(2) Whether the regulations should
define “isolated waters,” and if so, what
factors should be considered in
determining whether a water is or is not
isolated for jurisdictional purposes?

Solicitation of Information

In answering the questions set forth
above, please provide, as appropriate,
any information {e.g., scientific and
1echnical studies and data, analysis of
environmental impacts, effects on
interstate cominerce, other impacts, etc.)
supportmg your views, and spec!ﬁc

onhowtoi

ANPRM seeks information rLgdrdm5 the
functions and values of wetlands and
other waters that may be affected by the
issues discussed in this ANPRM.

V. Solici of G

such views. Additionally, we iuvite
your views as to whether any other
revisions are needed to the existing
regulations on which waters are
)unsdlchonaX under the CWA. As noted

e in this di

The are secking on
issues related to the jurisdictional status
of isolated waters under the CWA which
1he public wishes to cail to our
attention. To assist the public in
considering these issues, the following
discussion and specific questions are
presented. The agencies will carefully
consider the respenses received to this
ANPRM in determining what regulatory
changes may be appropriaie and the
issues ta be addressed in a proposed
rulemaking to clarify CWA jurisdiction.

the
are also soliciting data and
information on the availability and
effectiveness of other Federal or State
programs for the protection of aguatic
resources, and on the functions and
values of wetlands and other waters that
may be affected by the issues discussed
in this ANPRM.

VI. Related Federal and State
Authorities

The SWANCC decision addresses
CWA jurisdiction, and other Federal or
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State laws and programs may still
protect & water and related ecosystem
even if that water is no longer
jurisdictional under the CWA following
SWANCC. The Fedeml government

interested in data and comments from
State and local agencies on the effect of
no longer asserting jurisdiction over
some of the waters (and discharges to
those waters] in a watershed on the

remains
protection through lhe Food Security
Act's Swampbuster requirements and
Federal agricultural program benefits
and resteration through such Federal
programs as the Wetlands Reserve
Program {administered by the U.S.
Department of Agriculture), grant
making programs such as Partners in
wildlife {administered by the Fish and
Wildlife Service), the (.oaslal Wellands
d by

of Total Maximum
Dally Loads {TMDLs) and attainment of
waler quality standards.
VIL Statutory and Executive Order
Reviews
A. Executive Order 12866

Under Executive Order 12866 {58 FR
51735, October 4, 1993), EPA and the
Corps must determine whether the

Restoration Program
the National Marine Fisheries Scrv)ce),
the State Grant, Five Star Restoration,
and National Estuary Programs
{administered by EPA), and the
Migratory Bird Conservation
Commission {composed of the
Secretaries of Interior and Agriculture,
the Admi of EPA and M

of Congress).

The SWANCC decision also highlights
the role of States in protecting waters
not addressed by Federal law, Prior to
SWANCC, fifteen States had programs
that addressed isolated wetlands. Since
SWANCC, additional States have
considered, and two have adopted,
legislation to protect isolated waters.
The Federal agencies have a number of
initiatives to assist States in these efforts
to protect wetlands. For example, EPA's
Wetland Program Development Grants
are available to assist States, Tribes, and
local governments for building their
wetland program capacities. In addition,
the U.S. Department of Justice and other
Federal agencies co-sponsored a
national wetlands conference with the
Natianal Governors Asseciation Center
for Best Practices, National Conference
of State Legislatures, the Association of
State Wetlands Managers, and the
National Association of Attorneys
General. This conference and the
dialogue that has ensued will promote
close collaboration between Federal
agencies and States in developing,
implementing, and enforcing wetlands
protection programs. EPA also is
providing funding to the National
Governors Association Center for Best
Practices to assist States in developing
appropriate policies and actions to
protect intrastate isolated waters.

In light of this, the agencies solicit
information and data from the general
public, the sci y, an

y action is “significant” and
therefore subject to review by the Office
of Management and Budget {OMB) and

the requirements of the Executive Order.

The Order defines “'significant
regulatory action” as one that is fikely
to result in a rule that may:

{1) Have an anpual effect on the
ecenomy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
envirenment, public health or safety, or
State, ocal, or Tribal governments or
communities;

(2} Create a serious incousistency or
otherwise interfere with an action taken
or planned by another agency;

(3} Materially alter the budgetary
impact of entitiements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4} Raise novel legal or policy issues
arising out of Jegal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, it has been determined
that this Advanced Notxce of Proposed

Federal and State resource agencies on
the implications of the SWANCC
decision for the protection of aguatic
resources. In light of this, the Corps has
determined that today’s ANPRM does
not constitute a major Federal action
significantly affecting the quality of the
human environment, and thus does not
require the preparation of an

Envir I lmpact 8 (EIS).
Dated: January 10, 2003.

Christine Todd Whitman,

Admi B I Protection

Agency.

Dated: january 10, 2003.
R.L. Brownlee,
Acting Assistant Secretary of the Army, (Civil
Works], Department of the Army.

Note: The follawing guidance document
will not appear in the Code of Federal
Reguiations.

Appendix A
Joint Memorandum
Tntroduction

This document provides larifying
guidance regarding the Supreme Coust's
decision in Solid Waste Agency of Northern
Cook County v. United States Army Corps of
Engineers, 531 U.S, 159 {2001} (“SWANCC")
and addrosses sevoral legal issues concerning
Clean Water Act ("CWA”™) jurisdiction that
have arisen since SWANCC in varicus factual
scenarios invelving federal regulation of
“ngvigable waters.” Because the case Jaw
interpreting SWANCC has developed over
the last two years, the Agencies are issuing
this updsted guidance, which supersedes
prior guidance on this issue. The Corps and
EPA are also initiating a rulemaking process
to collect information and to consider
jurisdictional issues as set forth in the
attached ANPRM, Jurisdictional decisions
will be based an Supreme Court cases
i ing United States v. Riverside Bayview

Ru)emakmg isa”
action™ in light of the provisions of
paragraph (4) above as it raises novel
iegal or policy issues. As such, this
action was submitted to OMB for
review, Changes made in response tu
OMB suggestions or recommendations
will be documented in the public
record.

B. National Environmental Policy Act

As required by the National
Environmental Policy Act (NEPA), the
Corps prepares appropriate
environmenilal documentation for its
activities affecting the quality of the
human environment. The Corps has
ined that today's Advance Notice

Federal and State resource agencies on
the availability and effectiveness of
other Federal or State programs for the
protection of aquatic resources and
practical experience with their
implementation. The agencies are also

of Proposed Rulemaking merely solicits
early commenl on issues associated
with the scope of waters that sre
properly subject to the CWA, and
information or data from the general
public, the scientific community, and

Homes, 474 U.8. 121 (1985) and SWANCC,
regulations, and applicable case law in each
jurisdiction.

Background

it SWANCE, tie Supietne Couit held that
the Army Corps of Engineers had exceeded
its authority in asserting CWA jurisdiction
pursuant to section 404(a) over isolated,
intrastate, non-navigable waters under 33
C.F.R. 328.3{a}{3}, based on their use as
‘habitat for migratory birds pursuant to
preamble language commonly referred to as
the "Migratory Bird Ruls,” 51 FR 41217
{1988}. “Navigable waters™ are defined in
section 502 of the CWA to mean "waters of
the United States, including the territorial
seas.” in SWANCC, the Court determined
that the term “navigable” had significance in
indicating the authority Congress intended to
exercise in asserting CWA jurisdiction, 531
U.S. at 172, Afer reviewing the jurisdictional
scope of the statutory definition of
“navigable waters” in section 502, the Court
concluded that neither the text of the statute
nor its legistative history supported the
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Corps’ assestion of jurisdiction over the
waters invelved in SWANCC. fd. at 170-171.
In SWANCC, the Supreme Court
recognized that “Congress passed the CWA
for the stated purpese of 'restoring and
maintaining the chemical, physical, and
biological integrity of the Nation’s waters’ "
and also noted that “Congress chese to
‘recognize, preserve, and protect the primary
responsibilities and rights of States to

4 majority of cases hold that SWANCC
applies only to waters that are isolated,
intrastate and non-navigable, several courts
have interpreted SWANCCs reasoning to
apply to waters other than the isolated waters
at issue in that case. This memorandum
attempts to add greater clarity concerning
federal CWA jurisdiction following SWANCC
by identifying specific categories of waters,
explaining which categories of waters are
et o e ot

Rule, 51 FR 41217 (i.e., use of the water as
habitat for birds protected by Migratory Bird
Treaties; use of the water as habitat for
Fedmﬂly protected endangered or threatened
species; or use of the water {o irrigate crops
sold in interstate commerce).

By the same token, in light of SWANCC, it
is uncertain whether there yemains any basis
for jurisdiction under the other ratienales of
§328.3(a)(3)(i}-(iii} over isolated. non-

prevent, reduce, and poliution, to
plan the development and use (including

restoration, preservation, and enhancement}
of Jand and water resources.” " Id. at 166-67

1, and

poisting out whare more refined factual and
legal analysis will be required to make a
jurisdictional determination.

Although the SWANCC case itself

(citing 33 U.S.C. 1251(a) and (b]). However,
serious and
federalism quemans raised by the Corps’
interpretation of lhe CWA, the Court stated

Hy involved Section 404 of the
CWA, the Court's decision may affect the
scope of regulatory jurisdiction under other

that “where an
of a statute invokes the outer limits of
Congress' power, we expect a clear indication
that Congress intended that result.” Id. at
174, 172. Finding “nothing approsching a
clear statement from Congress that it
intended section 404(a} to reach an
abandoned sand and gravel pit™ (id. at 174),
the Court held that the Migratory Bird Rule,
as applied to petitioners’ property, exceeded
the agencies’ authority under section 464fa}.
Id. at 174.

The Scope of CWA Jurisdiction After
SWANCC

Because SWANCChmlted use of 33 CFR

of the CWA as well, including the
Section 402 NPDES program, the Section 311
oft spill program, water quality standards
under Section 303, and Section 491 water
guality certification. Under each of these
sections, the relevant agencies have
jurisdiction over "waters of the United
States.” CWA section 502{7).

This memarandum does not discuss the

ible, intrastate waters {i.¢., use of the
water by interstate or foreign travelers for
recreational or other purposes; the presence
of fish or shellfish that could be taken and
sold in interstate commerce; use of the water
for industrial purposes by industries in
interstate commerce), Furthermere, within
the states comprising the Fourth Circuit,
CWA jurisdiction under 33 CFR § 328.3(a)(3)
in its entirety has been preciuded since 1997
by the Fourth Circuit's ruling 1n United
States v. Wilson, 133 F. 3d 251, 257 (4th Cir.
1997} linvalidating 33 CFR §328.3(a}(3)).

In view of SWANCC, neither agency will
assert CWA jurisdiction over isolated waters
hat are both intrastate and nen-navigable,
where the sole basis available for asserting

exact factual p that are necessary to
establish jurisdiction in individual cases. We
recognize that the field staff and the public
could benefit from additional guidance on
how to apply the applicable legal principles
to individual cases.’ Should questions arise
concerning CWA yunsdxcuun the regulated
should s from the

§328.3{a}(3) as 2 basis of j
certain isolated waters, it has focussd grea(er
attention on CWA jurisdiction generally, and
specifically over tributaries to jurisdictional
waters and over wetlands that are “adjacent
wetlands” for CWA purposes.

As indicated, section 502 of the CWA
defines the term navigable waters to mean
*"waters of the United States, including the
territorial seas.” The Supreme Court has
recognized that thiz definition clearly
includes those waters that are considered
traditional navigable waters. In SWANCC. the
Court noted that while "“the word ‘navigable’
in the statute was of ‘limited import'
{quoting Riverside, 474 U.5. 121 (1988)), “the
term ‘navigable’ has at least the import of
showing us what Congress had in mind ss its
authority for enacting the CWA: traditional
jurisdiction over waters that were or had
been navigable in fact or which could
reasonably be so made.” 531 U.S. at 172. In
addition, the Court reiterated in SWANCC
that Congress evidenced its intent to regulate
"'at least some waters that would not be
deemed "navigable’ under the classical
understanding of that term.” SWANCC at 171
(quoting Riverside, 474 U.5. at 333}, Relying
on that intent, for many years, EPA and the
Corps have interpreted their regulations to
assert CWA jurisdiction over non-navigable
tributaries of navigable waters and their
adjacent wetlands. Courts have upheld the
view that traditional navigable waters and,
generally speaking, their tributary systems
{and their adjacent wetlands) remain subject
to CWA jurisdiction,

Several federal district and appellete courts
have addressed the effect of SWANCC on
CWA jurisdiction, and the case law on the
precise scope of federal CWA jurisdiction in
light of SWANCC is still developing, While

Corps and EPA.

A. lsolaled Intrastate Waters That ore Nosi-
Navigable

SWANCC squarely eliminates CWA
jurisdiction over isolated waters that are
intrastate and non-navigable, where the sole
basis for asserting CWA jurisdiction is the
actual or potential use of the waters as
habitat for migratory birds that cross state
lines in their migrations. 531 U.5. at 174
{**We hold that 33 CFR § 328.3{a}{3} (1999},
as clarifisd and applied to petitioner’s balefill
site pursuant to the ‘Migratory Bird Ruls,’ 51
FR 41217 (1986}, exceeds the authority
granted to respondents under § 404{a} of the
CWA."}. The EPA and the Corps are now
prectuded from asserting CWA jurisdiction in
such situations, including over waters such
as :sulated non-navigable, intrastate vernal
pools, pt 1es and porosing. SWANTC
also calls into question whether CWA
jurisdiction aver isolated, intrastate, non-
navigable waters could now be predicated on
the other factors listed in the Migratory Bird

+ The CWA provisions and regulations described
in this document contain legally binding
requirements. This document does not substitute
for those provisions or reguiations, ner is it a
regulation itself. t does not impase Jegally binding
vequirements on EPA, the Corps, or the regulate:
community, and may not apply to a pary: wlac
situation depending on the circusastances, Any
decisions rogarding a particular water will be based

CWA jurisdi rests on any of the factors
fisted in the “"Migratory Bird Rule.” In
addition, in view of the uncertainties after
SWANCC concermng jurisdiction aver
isolated waters that are both intrastate and
son-navigable based on other grounds listed
in 33 CFR §328.3{a)(3)(i}-(i1i), Held staff
should seek farmal projoct-specific
Headquarters approval prior to asserting
jurisdiction over such waters, including
permitting and enforcement actions.

B. Traditionol Navigable Waters

As noted, traditional navigable waters are
jurisdictional. Traditional navigable waters
are waters that are subject to the ebb and flow
of the tide, or waters that are presently used,
ar have been used in the past, or may be
susceptible for use ta transport interstate or
foreign commerce. 33 CFR §328.3(a)(1);
United States v. Appalachian Elec. Power
Co.,311 U.S, 377, 407408 (1940) (water
bls, although not navig:

at present but could be made navigable with
reasonable improvements); Economy Light &
Power Co. v. United States, 256 U.5. 113
{1911} {dams and other structures do not
eliminate navigability); SWANCC, 531 U.S. at
172 treforring to traditional furisdiction over
waters that were or had been navigable in
fact or which could reasonably be so made).?

In accord with the analysis in SWANCC,
waters that fall within the definition of
traditional navigable waters remain
jurisdictional under the GWA. Thus, isolated,
intrastate waters that are capable of
suppotting navigation by watercraft remain
subject to CWA jurisdiction after SWANCC if
they are traditional navigable waters, j.e., if
they meet any of the tests for being navigable-
in-fact. See, e.g,, Colvin v. United States 181
F. Supp. 2d 1050 {C.D. Cal. 2001} {isolated

on (he applicable statates. and case
taw. Thercfure. interested person are free (o raise
questions and objections about the apprapriateness
of the application of this guidance 1o a particular
situation, and EPA and/or the Corps will cansider
whether or not the recommendations ar
interpretations of this guidance are appropriate in
that situation based on the law and regulations.

2 These traditional navigable waters are not
Fimited 10 those regulated under Section 10 of the
Rivers and Harhaes Act of 1699; traditional
navigabile waters include waters which, although
used, susceptibale to use, or historically used, 10
ranspon goods or people in commerce, do a0t form
pert of a continuous wateborne bighwa
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man-made wates body capable of boating
found to be “water of the United States™),

C. Adjacent Wetlands

{1} Wetlands Adjacent to Traditions]
Navigable Waters

CWA jurisdiction also extends to wetlands
that are adjacent ta traditienal navigable
‘waters. The Supreme Court did not disturb
its earlier holding in Riverside when it
rendered its decision in SWANCC, Riverside
dealt with a wetland adjacent to Black Creek,
a traditional navigable water. 474 U.S, 121
{1985}; see also SWANCC, 531 U.S. at 167
{"{iln Riverside, we held that the Corps had
section 404{a) 1unsd:ctmn over wetlands chm

United States include waters thet are
tributary lo navigsble waters"): Alello v,
Town of Brookhaven, 136 F. Supp. 24 81,118

are outside CWA jurisdiction); United States
v. RGM Corp., 222 F. Supp. 2 785 (ED. Va.
2002 (government appeal pending)

(E.L N.Y. 2001} { igable pond and
creek determined to be tributaries of
navigable waters, and therefore " waters of
the United States under the CW.
Jurisdiction has been m.ogmzed even when
the tributaries in question flow for a
significant distance before reaching a
navigable water or are several times remaved
from the navigable waters {i.e., “tributaries of
tributaries”). See, .., United States v.
Lamplight Equestrian Ctr., No. 00 G 6486,
2002 WL 360652, st *8 (ND. 111, Mar. 8, 2002}
{"Even where the disxance from the tributary
i the

actually abutted on a =
The Court in Riverside found thal “Congres< s
concern for the protection of water quality
and aguatic ecosystems indicated its intent to
regulate wetlands ‘inseparably bound up
with' " jurisdictional waters, 474 U.8. at 134.
Thus, wetlands adjacent to traditional
navigable waters clearly remain jurisdictional
after SWANCC. The Corps and EPA currently
define "adjacent’ as “bordering, contiguous,
or neighboring. Wetlands separated from
other waters of ths United States by man-
made dikes er barriers, natural river berms,
beach dunes, and the like are ‘adjacent
wetlands.”” 33 CFR §328.3(b): 40 CFR
§230.3(b). The Supreme Court has not itself
defined the term "adjacent,” nor stated
whether the basis for adjacency is geographic
proximity or hydrolagy.

(2) Wetlands Adjacent te Non-Navigable
‘Waters

The reasoning in Riverside, as followed by
a number of post-SWANCC courts, supports
jurisdiction over wetlands adjacent to non-
navigable waters that are tributaries to
navigable waters. Since SWANCC, sorne
courts have expressed the view that
SWANCC raised questions about adjacency
jurisdiction, so that wetlands are
jurisdictional only if they are adjacent to
navigable waters. See, e.., Rice v. Harken,
discussed infra.

D. Tributaries
A nuraber of court d have held that

to the gable water

quality of the mbutary is stil} vital to the
quality of navigable waters™); United States
v. Buday, 138 F. Supp. 2d 1282, 1291-92 (D.
Mont. 2001} {“water quality of tributaries

* * » distant though the tributaries may be
from navigable streams, is vital to the quality
of navigable waters"); United States v. Rueth
Dev. Co., No. 2:96CV540, 2001 WL 17580078
{N.D. Ind. Sept. 26, 2001} {refusing to reopen
a consent decree in a CWA case and
determining that jurisdiction remained over
wetlands adjacent to & non-navigable {man-
made} waterway that flows into a navigable
water).

Some courts have interpreted the reasoning
in SWANCC to potentially circumscribe
CWA jurisdiction over tributaries by finding
CWA jurisdiction attaches only where
navigable waters and waters immediately
adjacent to navigable waters are involved.
Rice v. Harken is the leading case taking the
narrowest view of CWA jurisdiction after
SWANCC. 250 F.3d 264 {5th Cir. 2001}
{rehearing denied). Harken interpreted the
scope of “navigable waters” under the Oil
Pollution Act {OPA). The Fifth Gircuit relied
on SWANCC to conclude “'it appears that a
body of water is subject to regutation under
the CWA if the bady of water is actually
navigable or is adjacent te an open body of
navigable water.” 250 F.3d a1 260. The
analysis in Harken implies that the Fifth

ds on property not 10
river and, thus, jurisdiction not
estabhished based upon adjscency to
navigahle water),

Another guestion that has arisen is
whether CWA jurisdiction is affected when a
surface tributary to jurisdictional waters
flows for some of its length through ditches,
culverts, pipes, storm sewers, or similar
manmade conveyances. A number of courts
have held that waters with manmade features
are jurisdictional. For example, in
Heodwaters Inc. v. Tulent Irrigation District,
the Ninth Circuit held that manmade
irrigation canals that diverted water from one
set of natural streams and lakes to other
streams and creeks wers connected as
tributaries to waters of the United States, and
consequently fell within the purview of CWA
jurisdiction. 243 F.3d at 533-34. However,
some courts havs taken a different view 0!
the under which

y satisfy the requi for
CWA jurisdiction. See, e.g., Newdunn, 195 F.
Supp. 2d at 765 {government appesl pending}
{court dotermined that Corps had failed to
carry its burden of establishing CWA
jurisdiction over wetlands from which
surface water had to pass through a spur
ditch, a series of man-made ditches and
culverts as well as non-navigable portions of
a creek before finally reaching navigable
waters].

A pumber of courts have held that waters
connected to traditional navigable waters
only intermittently or ephemerally are
subject to CWA jurisdiction. The language
and reasoning in the Ninth Circuit's decision
in Headwaters Inc. v. Talent Irrigation
District indicates that the intermittent flow of
waters does not affect CWA jurisdiction. 243
F.3d at 534 {“Even tributaries that flow
intermittently are ‘waters of the United
States.” ). Other cases, however, have
suggested that SWANCC eliminated from
GWA jurisdiction some waters that flow only

Circuit might limit CWA j 10 only
Lhuse mbu:anes that are traditionally

SWANCC does not change the principle that
CWA jurisdiction extends 1o tributaries of
navigable waters. See, e.g., Headwaters v.
Talent Irrigation Dist., 213 F.3d 526, 534 (9th
Gir. 2001} {"Even tibutaries that flow
intermittently are "waters of the United
States”"'}: United States v. Interstate Gen. Co,
No. 01-4513, skip op. at 7, 2002 WL 1421411
{ath Cir. July 2, 2002), aff'ing 152 F. Supp.
2d 843 {D. Md. 2001} {refusing to grant writ
of coram nobis; rejecting argument that
SWANCC eliminated jurisdiction over
wetlands adjacent to non-navigable
tributaries}; United States v. Krifich, 393¥.3d
784 (7th Cir. 2002} (rejecting motion to vacate
consent decree, finding that SWANCC did
not alter regulations interpreting “waters of
the U.8.” other than 33 C.F.R. § 328.3(a)(3}});
Community Ass. for Restoration of the Env't
v. Henry Bosma Doiry, 305 F.3d 953 (9th Cir.
2002] {drain that flowed into a canal that
Rows into a river is jurisdictional); ldoho
Rural Council v. Bosma, 143 F. Supp. 2d
1169, 1178 (D. Idaho 2001) {"waters of the

or i di adjacent to a
navigable water,
A few post-SWANCC district court
opinions have relied on Harken or

y. See, e.g., funn, 195 F.
Supp. 2d at 764, 767-68 {gavernment appeal
pending) (ditches and culverts with
intermittent flow not jurisdictional).

A factor in determining jurisdiction over

siilar to at employed by the Havkon couri
to limit jurisdiction. See, e.g., United States
v. Rapanos, 190 F. Supp. 2d 1011{E.D. Mich.
2002) (government appeal pending} {“the
Court finds a5 a matter of law that the
wetlands on Defendant's propesty were not
directly adjacent to navigable waters, and
therefore, the government cannot regulate
Defendant’s property.”): United Statesv.
Needham, No. 6:01-CV-01897, 2002 WL
1162750 (W.D, La. Jon. 23, 2002) {government
appeal pending) (district court affirmed
finding of ne liability by bankruptey court for
debtors under OPA for discharge of oil since
drainage ditch into which oil was discharged
was found to be neither a navigable water nor
adjacent to an open budy of navigable water).
See alsolinited States v. Newdvan, 195 F.
Supp. 2d 751 (E.D. Va. 2002} (government
appeal pending} {wetlands and tributaries not
contiguous o adjacent to navigable waters

waters with i flows is the
presence of absence uf an urdinary lugh
water mark (OHWM]}. Corps regulations
provide that, in the absence of adjacent
wetlands, the lateral limits of noo-tidal
waters extend to the OHWM (33 CFR
328.4(c)(1}). One court has interpreted this
regulation ta require the presence of a
continuous OHWM. United States v. BGM,
222 F. Supp. 2d 780 (E.D. Va. 2002}
(government appeal pending).
Conclusion

in light of SWANCC, field staff should not
asssert CWA jurisdiction over isolated waters
that sre both intrastate and non-navigetle,
where the sole basis available for asserting
CWA jurisdiction rests on any of the factors
tisted in the “Migratory Bird Rule.” In
addition, field staff should seek formal
project-specific HQ appraval prior to
asserting jurisdiction over waters based on



1998

Federal Register/Vol.

76

68, No. 10/ Wednesday, January 15,

2003/ Proposed Rules

other factors listed in 33 CFR 328.3(a){3){i}-

).
Field staff should continue to assert
jurisdiction over traditi g waters
{and adjacent wetlands) and, generally
spoaking, their tributary systems {and
adjecent wetlands). Field staff should make
jurisdictional and permitting decisions on a
case-by-case basis considering this guidance,

ADURESSES: Written comments should
be sent to; Pamela Blakley, Chief,
Permits and Grants Section (IL/IN/OH},
Afr Programs Branch (AR-18]), U.S.
Envirenmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Iinois 60604,

A copy of the State’s request is

b an
relevant court decisions. Where questions
remain, the regulated community should
seek assistance from the agencies on
questions of jurisdiction.
Robert E. Fabricant,
Generat Counsel, Environmental Protection
Agency.
Steven J. Morello,
General Counsel, Department of the Army.
IFR Doc. 03-960 Filed 1-14-03; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
{IN140-1b; FRL-~7433-6]

Approvat and Promulgation of
Imptementation Plans; Indiana
AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
conditionally approve rules submitted
by the State of Indiana as revisions to its
State Implementation Plan{SIP} for
prevention of significant deterioration
(PSD} provisions for attainment areas for
the Indiana Department of
Environmental Management.

In the “"Rules and Regulations”
section of this Federal Register, EPA is
approving the State’s request as a direct
final rule without prior propasal
because EPA views this action as
noncontroversic} snd anticipates ne
adverse comments. The rationale for
approval is set forth in the direct final
rule. If EPA receives no written adverse
comments, EPA will take no further
action on this proposed rule. If EPA
receives written adverse comment, we
will publish a timely withdrawal of the
direct {inal rule in the Federal Register
and inform the public that the rule will
not take effect. In that event, EPA will
address all relevant public comments in
a subsequent final rule based on this
proposed rule. In either event, EPA will
not institute a second comment period
on this action. Any parties interested in
commenting must do so at this time.
DATES: Comments on this action must be
received by February 14, 2003,

ilable for inspection at the above
address.

FOR FURTHER INFORMATION CONTACT: Julie
Capasso, Environmental Scientist,
Permits and Grants Section {IL/IN/OH),
Air Programs Branch, (AR-18]), U.S.
Environmental Protection Agency,
Regian 5, 77 West Jackson Boulevard,
Chicage. lllinois 60604, telephone (312)
886-1426.

SUPPLEMENTARY INFORMATION:

T } this d 1

or “our” are used we mean

s

twe,

the EPA.

1. What action is EPA taking today?

1. Where can ] find more information about
this proposal and corresponding direct
final rule?

1. What Action Is EPA Taking Today?

The EPA is proposing to conditionally
approve rules submitted by the State of
Indiana as revisions to its State
Implementation Plan (SIP) for
prevention of significant deterioration
(PSD) provisions for attainment areas for
the Indiana Department of
Environmental Management.

H. Where Can I Find More Information
Abeut This Proposal and
Corresponding Direct Final Rule?

For additional information see the
direct final rule published in the rules
and regulations section of this Federal
Register.

Authority: 42 U.S.C. 4201 ef seq.

Dated: December 18, 2002.

Bharat Mathur,

Acting Regional Administrator, Region 5.
IFR Doe. 03-617 Filed 1-14-U3; 8145 am]
BILLING CODE 6566-50-P

ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (51P)
revision submitted by the State of
Maryland establishing reasonable
available control technology (RACT) to
Timit volatile organic compound {VOC)
emissions from an overprint varnish
that is used in the cosmetic industry.
This action also proposes to add new
definitions and amend certain existing
definitions for terms used in the
regulations. In the Final Rules section of
this Federal Register, EPA is approving
the State’s SIP submittal as a direct final
rule without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A more detailed description
of the state submittal and EPA’s
evaluation are included in a Technical
Support Document (TSD) prepared in
support of this rulemaking action. A
copy of the TSD is available, upon
request, from the EPA Regional Office
listed in the ADDRESSES section of this
docureent, I no adverse comments are
received in response to this action, no
further activity is conteroplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule, EPA will
not institute a second corment period.
Any parties interested in commenting
on this action should do so at this time,

DATES: Comments must be received in
writing by February 14, 2003,

ADDRESSES: Written comments should
be addressed to Walter Wilkie, Acting
Branch Chief, Air Quality Planning and
Information Services Branch, Mailcode
3AP21, U.S. Environmental Protection
Agency, Region 11, 1850 Arch Street,
Philadelphia, Pennsylvania 19103,
Copies of the documents relevant to this
action are available for public
inspecticn during rormal business
hours at the Air Protection Division,

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[MD137~3090b; FRL~7420~9}

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Revision to the Controt of
Volatite Organic Compound Emissions
From Screen Printing and Digital
imaging

AGENCY: Environmental Protection
Agency (EPA).

U.S. Envir 1 Protection Agency,
Region I, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; and
the Maryland Department of the
Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230,

FOR FURTHER INFORMATION CONTACT:
Elien Wentworth, {215) 814-2034, at the
EPA Region 11l address above, or by e-
mail at wentworth.ellen@epa.gov. Please
note that while questions may be posed
via telephone and e-mail, formal
comments must be submitted in writing,
as indicated in the ADDRESSES section of
this document.
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Attachment D

SUMMARY OF GAO’s FINDINGS ON
DIFFERENCES AMONG CORPS DISTRICT OFFICES

. Hydrological Connections to Wetlands

a. Wetland within 100-Year Floodplain

e Galveston: determinative of jurisdiction (*jurisdictional™)

e Jacksonville & Philadelphia: one of many possible factors, this factor alone is not
determinative of jurisdiction

e Chicago & Rock Island: not a consideration

o

. Sheet Flow between a Wetland and a Water of the U.S,
San Francisco, Sacramento & Los Angeles, CA: jurisdictional; San Francisco
considers vernal pools

e New Orleans & Galveston: not a consideration (too broad and undefined)

. Proximity to Waters of the United States

* Jacksonville: jurisdictional within 200 feet

s Philadelphia: may be jurisdictional within 500 feet

s Portland & Sacramento: no specific distance; distance is a factor

. Man-Made and Natural Barriers-Generally

s Buffalo, Chicago & Galveston: jurisdictional if separated by no more than 1
barrier

¢ Rock Island & Omaha: jurisdictional if separated by no more than 2 barriers

» Jacksonville: jurisdictional regardless of number of barriers if wetland is within
200 feet

* Baltimore: no maximum number of barriers

. Sufficiency of a Surface Conveyance/Ditch Connection between a Wetland and a

Water of the U.S to make the Wetland Jurisdictional

* St.Paul, Rock Island & Wilmington: jurisdictional if water flowed from wetland
to waters of the U.S. via surface conveyance

e Portland & Philadelphia: jurisdictional if ditch displays ordinary high watermark
or displays wetland characteristics

¢ Omaha: water presence at least once per year, water must flow from wetland
through ditch into a water of the U.S

e Fort Worth: ditch must be a modification of a natural stream
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. Jurisdiction of a Ditch Situated between a Wetland and Water of the U S.

Omaha & Fort Worth: jurisdictional if it creates a jurisdictional connection
between a wetland and a water of the U.S.

Sacramento & Rock Island: may assert jurisdiction over ditch if ditch displays
ordinary high watermark, exhibits characteristics of a wetland, or replaces a
historic stream

Galveston: may assert jurisdiction over ditch if ditch displays ordinary high
watermark, exhibits characteristics of a wetland, or replaces a historic stream;
however, non-jurisdictional ditches can be filled, thus severing the jurisdictional
connection to a wetland - wetland then becomes non-jurisdictional and can be
filled without a permit

. Man-Made Subsurface Conveyances (drain tiles, storm drain systems and culverts)
between a Wetland and Waters of the U.S.

*«®

Drain Tiles

Chicago: drain tiles establish jurisdiction only with evidence that it supported a
history tributary

Rock Island, St. Paul & Philadelphia: drain tiles do not establish jurisdiction

b. Storm Systems

Portland: storm drain may establish jurisdiction if historical stream
St. Paul: jurisdictional with underground lake connections

Prepared by Doug Ose
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Testimony of Gary W. Perkins Before the
U.S. House of Representatives Committee on
Transportation and Infrastructure

Subcommittee Hearing on
“Inconsistent Regulation of Wetlands and Other
Waters”

Tuesday March 30, 2004
2141 Rayburn House Office Building
10:00 a.m.
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Testimony of Gary W. Perkins Before the
U.S. House of Representatives Committee on
Transportation and Infrastructure

Mr. Chairman, ladies and gentlemen of the committee:

I would like to thank the committee for the opportunity to speak to you today and
a special thanks to Congressman Baker and his staff.

[ am Vice President of a small business contractor, Bronco Construction Corp.
We purchased 33 acres for new buildings for our company. The property fronts a major
highway, US Hwy 190, and is adjacent to the city of Walker, La., near Baton Rouge.
This land is approximately 9 miles from any navigable water way. Our inspection of the
property--which is predominantly a pine forest-- revealed no standing water.

Following the requirements of the U.S. Army Corps of Engineers, we hired a
wetlands consultant at a cost of $ 4,000. Their preliminary assessment based on Corps
guidelines showed three isolated areas that were potentially wetlands with NO connection
between the three areas. '

So we had an elevation survey done at a cost of approximately $2500. The survey
showed the land to have a gradual continuous slope from the northeast comer to the
southwest corner. The lowest points in the project area are all higher than the base flood
elevation with NO connection between the three areas. [ have included that survey in
section VIII of my submittal.

Then, because we needed to fill one area for the construction project, we applied
for the 404A permit from the Corps which cost $318. After the Corps” review of the data
they decided that we had to mitigate 1.28 acres. AND we had to purchase 2.6 acres at a
cost of $19,500 from a privately owned mitigation bank. Additionally, we were restricted
to one bank in our watershed where the owners of the bank have no limit on the price that
they set.

Because of this cost of $19,500 for 1.28 acres, [ contacted my Congressman. Mr.
Michael Eby of Congressman Richard Baker’s office contacted the Corps because of
these outrageous mitigation fees. This prompted a visit to the site by four representatives
of the Corps, along with Mr. Eby and me.

We found ourselves fighting briars, crawling on our hands and knees like a coon
dog after an armadillo. The Corps made an extensive effort, jumping from one lizard tail
to button bushes trying to locate a connecting point between the two potential wet areas.
Then we happened upon an old skidder rut approximately twenty-five years old.. The
Corps guys got all excited and said “AH HAA!!. Here it is, the connecting point between
the two areas.”



82

Mr. Eby and [ found no such connection. The skidder ruts they found ran east and
west approximately 600 feet south of the northern most potential wet area. The small
isolated wet areas on the property are not wetlands. The nearest small man made drainage
ditch is over a % mile away. The Corps has once again over-stepped its bounds and gone
beyond its jurisdiction, and violated my 5" amendment rights.

I have several friends and business acquaintances who have encountered similar
problems. These unreasonable and inconsistent regulations have cost many private
individuals millions of dollars while mitigation bank owners profit.

Private property land rights are a vital freedom protected by the U. S. Constitution
that set America apart. The property we have worked hard to acquire should be free from
unreasonable government agency interference.

I am here on behalf of Earth Management and Preservation (Earth MAP), a non-
profit corporation based in Denham Springs, La. EarthMAP is a grass roots organization
comprising business men and women, real estate practitioners, developers, individual land
owners, and other concerned citizens.

EarthMAP is dedicated to the principle that every person is entitled to clean air and
water. The air we breathe and the water we drink should be free from pollution for
ourselves, our children, and grandchildren. We should leave the environment as we found it
and pass it on to future generations.

EarthMAP members are environmentalists, and we recognize that the environment
in which we live is important. However, the rights of the landowners as ensured by the
Fifth Amendment are equally as important. We believe in sound conservation, balanced
with an individual’s constitutional right to own and possess property, free of unlawful
deprivation. As U.S. Environmental Protection Agency Administrator Mike Leavitt said in
his opening statement November 6, 2003, “We need to balance the needs of the
environment and the needs of humanity.”

We agree, and we endorse the commitment to uphold the beauty and preservation of
America’s vast resources.

We appreciate your help and thank you for the opportunity to testify today I will
be happy to answer any questions you might have.
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APPLICATION FOR DEPARTMENT OF THE ARMY PERMIT OMB APPROVAL No_aﬂ“‘iboa
A 3
(33 CFR 325) Expires October 1996
Public reporting burden for this collection of information is estimated to average 5 hours per response, including the time for reviewing instructions,
searching existing data sources, gathering and maintaining the data needed, andicompleting and reviewing the collection of information. Sené
comments regarding this burden estimate or any other aspect of this jon of ion, including for reducing this burden, to
‘of Defense, Service Di of Operations and Reports, 1215 JeHferson Davis Highway, Suite
1204, Arlington, VA 22202-4302; and to the Office of Management and Budget, Paperwork Reduction Project (0710-0003), Washington, DC 20503,
Please DO NOT RETURN your form to either of those © i must be fo the District Engineer having

jurisdiction over the location of the proposed activity.

PRIVACY ACT STATEMENT

Authority: 33 USC 401, Section 10: 1413, Section 404. Principal Purpose: These laws require authorizing activities in, or affecting, navigable waters
of the United States, the discharge or il material into waters of the United States, and the transportation of dredged material for the purpose of
dumping it into ocean waters. Routine Uses: Information provided on this form will be used in the for a permit. Di
Distlosure of requested information is voluntary. If information is not provided, however, the permit application cannot be processed nor can
permitbe issued.

One set of original drawings or good reproducible copies which show the location and character of the proposed activity must be attached to this
application (see sample drawings and instructions) and be submitted to the District Engineer having jurisdiction over the location of the proposed

activity. An application that is not completed in full will be returned.

{TEMS 1 THRY 4 TO BE FILLED BY THE CORPS)

1. APPLICATION NO. . FIELD OFFICE CODE 3. DATE RECEIVED 4, DATE APPLICATION COMPLETED

(TEMS BELOW TO BE FILLED BY APPLICANT)

8 AUTHORIZED AGENT'S NAME AND TITLE (an agere s notcequivedy
David C. Templet Jr.; AF
President / Forester / Wetland Speciatist

5. APPLICANT'S NAME
Mr. TIM PRUITT

FOI
BRONCO CONSTRUCTION CORP.

9. AGENT'S ADDRESS
D & 8 Environmenta! Services, Inc.
P.O.Box 273

Maurepas, Lovisiana 70449-0273

6. APPLICANT'S ADDRESS
Bronco Construction Comp.
31388 LA Highway 16

Denham Springs, Louisiana 70726
7. APPLICANT'S PHONE NOs. WIAREA CODE
2. Residence

10. AGENT'S PHONE NOs. WIAREA CODE
a. Residence

b. Business {225} 6554830 b. Business. (225) 261-3321

1. STATEMENT OF AUTHORIZATION

t hereby authorize,__Dawd C. Templet Jr, ___to actin my behalf as my agent in the processing of this application and to furnish, upon request, supplemental
information in suppart of this permit application.

10-25-02

APPLICANT'S SIGNATURE DATE

NAME, LOCATION, AND DESCRIPTION OR PROJECT OR ACTIVITY

12. PROJECT NAME OR TITLE (see nstuxions)
BRONCQ CONSTRUCTION INDUSTRIAL FACRATY

13. NAME OF WATERBODY, IF KNOWN (i apprcaie; 14. PROJECT STREET ADDRESS (# applicable;
JONE

BRONCO CONSTRUCTION CORP.
118472 FLORIDA BOULEVARD
WALKER, LOUISIANA 70785

15. LOCATION OF PROJECT

LIVINGSTON PARISH LOUISIANA
COUNTY STATE

16. OTHER LOCATION DESCRIPTIONS, IF KNOWN (soe msinctions) Section, Township, Range. LetLon, andior Accessors's Paccet Number, fo exsmple.
SECTION 28, TOWNSHIP & SOUTH, RANGE 4 EAST, LIVINGSTON PARISH, LOUISIANA
LATITUDE: 30°29' 48" N LONGITUDE: 90°50°' "W

7. DIRECTIONS TO THE SITE SPECIFICALLY, THE SITE IS

LOCATED SOUTH OF THE INTERSECTION AT U.S. HIGHWAY 190 AND LA HIGHWAY

448, WHICH 1S APPROXIMATELY 1.6 MILES EAST FROM THE TRAFFIC SIGNAL AT THE MAIN INTERSECTION IN

WALKER, LOUISIANA,
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18,

Natlyre of Activity (Descrpion ot project, inciude i features)

SEE ATTACHMENT.

Project Pumpose

TO CONSTRUCT AN INDUSTRIAL FACILITY, WHYCH"NC‘iUDES AN OFFICE BUIED!NG‘ A FABRICATION SHOP, A MECHANIC
SHOP, A TOOL ROOM, AN EQUIPMENT LAYDOWN YARD, DRIVEWAY ACCESSES AND PARKING AREAS TO
ACCOMMODATE THE FACILITY.

USE BLOCKS 20-22 IF DREDGED AND/OR FiLL MATERIAL IS TO BE DISCHARGED

Reason(s) for Discharge

TO PROVIDE A SUTTABLE SUBSTRATE FOR CONSTRUCTION OF AN EQUIPMENT LAYDOWN YARD, A LIMESTONE DRIVEWAY ACCESS
AND A LIMESTONE PARKING AREA WITHIN THE FACILITY.

21,

“Type(s) of Material Being Discharged and the Amount of Each Type in Cubic Yards

PARISH CERTIFIED LEAN CLAY: 2,056 CUBIC YARDS LIMESTONE: 1,029 CUBIC YARDS

2.

Surface Area in Acres of Wetlands or Other Waters Filied (see instnuctions)

1.28 ACRES OF JURISDICTIONAL WETLANDS WILL BE FILLED.

23, is Any Portion of the Work Already Complete? Yes  No ¥ iF YES, DESCRIBE THE COMPLETED WORK

24.  Agddresses of Adjoining Property Owners, Lessees, Eic.. Whose Property Adjolns the . supplen
SEE ATTACHMENT.

25, List of Other Centifications or Approvals/Denials Received from other Federal, State, or Local Agencies for Work Described in This Appiication.

" Would include but is not restricted to zoning, building, and fiood plain pemits
26,

AGENCY TYPE APPROVAL  IDENTIFICATION NUMBER DATE APPLIED  DATE APPROVED  DATE DENIED

To the best of my knowledge the proposed activity described in my pemmit application complies with and will be conducted in 2 manner that is
consistent with the Louisiana Coastal Managernent Program.

Application is hereby made for a permit or permits to authorize the work described in this lication. 1 certify that the i ion in this

compiete and accurate, | further certify that 1 possess the authority to undertake the work described herein or am acting as the duly authorized agent
of the applicant.

10-28.02 10-25-02
SIGNATURE OF APPLICANT DATE SIGNATURE OF AGENT DATE

The application must be signed by the person who desires o undertake the proposed activity (applicant} or it may be signed by 2 duly authorized
agent if the statement in block 11 has been filed oit and signed.

18 1.5 C. Seclion 1001 provides that: Whoever, in any manner within the jurisdiction of any depariment or agency of the United States knowingly
and wiilfully falsifies, conceals, or covers up any trick, scheme, of disguises a material fact or makes any faise, fictitious or fraudulent statements or
representations or makes or uses any faise writing or document knowing same to contain any faise. fictitious or frauduient statements or entry, shall
be fined not more than $10,000 or imprisoned not more then five years or bath.
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BRONCO CONSTRUCTION INDUSTRIAL FACILITY

Block 18. VNature of Activity (Description of projéct, inciude all features)
Overview

The project area encompasses approximately 11.66 acres and is comprised of two
vegetative community types, which are pine (majority; non-wetland) and bottomland
hardwood (jurisdictional wetland). The entire site will be mechanically cleared to
construct an industrial facility, which includes four buildings, two grass areas, one
equipment laydown yard, driveway accesses and parking areas to accommodate the
facility; consequently approximately 1.28 acres of jurisdictional wetlands (Jurisdictional
Determination No. 20-020-2553) will be impacted during this activity.

Jurisdictional Wetland Areas

There will be one limestone equipment laydown yard, one limestone driveway access and

one limestone parking area constructed in the jurisdictional wetlands (see Plan View; 9(;
Figure 2). Natural ground elevation in the non-wetland areas on this site averages 45" in HE
National Geodetic Vertical Datum (N.G.V.D.) and natural ground elevation in the J
jurisdictional wetland areas averages 6” lower than the non-wetland areas, which is 44°6” ‘/@ho “
N.G.V.D. (see Section View A-A’; Figure 3). In the limestone equipment laydown yard, gie ¢ &
the limestone driveway access and the limestone parking area, the jurisdictional wetlands bi f A o
will be mechanically cleared and excavated to a depth of -6” (44’ N.G.V.D.) below the ul o
jurisdictional wetland natural ground elevation (44°6” N.G.V.D.) and refiiled to +6” (45’ q M\
N.G.V.D.) above the jurisdictional wetland natural ground elevation (44°6” N.G.V.D.) wt ./(-‘M
with trucked-in parish certified lean clay, which is consistent with the non-wetland ~ 59 e te é
natural ground elevation. The parish certified lean clay will be overtopped with +6” ((G {
(45’6" N.G.V.D.) of limestone, . ol

Non-wetland Areas

All buildings, grass areas, concrete driveway access and concrete parking will be
constructed in non-wetlands. There will be one 100’ X 60’ office building, one 200° X
100’ fabrication shop, one 60° X 40" mechanic shop, one 50° X 40’ tool room, two grass
areas, one concrete driveway access and one concrete parking area to accommodate the
office facility (see Plan View; Figure 2). The buildings will be constructed on a +6™
(456 N.G.V.D>.) concrete slab with 18" X 24” footings (see Detail 1; Figure 3), the
grass areas will be graded and over seeded at the non-wetland natural ground elevation
(45" N.G.V.D.), the concrete driveway access will consist of a +6” (45°6” N.G.V.D.)
concrete slab and the concrete parking area will consist of a +6” (45°6” N.G.V.D.}
concrete slab. All excavated material will be distributed in non-wetland areas and
appropriate erosion control methods will be utilized during the construction phase, such
as silk fencing, etc.

Drainage and sewerage will comply and receive approval from the appropriate parish
agencies.
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BRONCO CONSTRUCTION INDUSTRIAL FACILITY

Block 24. Addresses of Adjoining Property Owners, Lessees, Etc., Whose Property
Adjoins the Waterbody

Northern Adjoining Property

- Louisiana Department of Transportation & Development (LA DOTD)
P.O. Box 94245

Baton Rouge, Louisiana 70804-9245.

¢ U.S. Highway 190

Southern Adioining Property

- Bronco Construction Corporation
31388 LA Highway 16

Denham Springs, Louisiana 70726

- Weyerhaeuser Co.

17391 Florida Boulevard

Holden, Louisiana 70785

Western Adjoining Property

- Bronco Construction Corporation
31388 LA Highway 16

Denham Springs, Louisiana 70726

- Pam Wascom Wells & Gary Wascom
¢/o Stafford Real Estate

13475 Vera McGowen

Walker, Louisiana 70785

- Cajun Automotive & Tire

11032 Florida Boulevard

Walker, Louisiana 70785

Eastern Adjoining Property

- Walter Miller Coburn
14431 Carrol Avenue
Walker, Louisiana 70785
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FIGURES
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COMMITTEE ON
TRANSPORTATION AND INFRASTURCTURE

BUBCOMMITTES On HiGrwArS
AND Transi

RICHARD HUGH BAKER
B DisTAICT. Lonsiana
CoMMITIEE ON
FINANCIAL SERVICES

SUBLOMMITTEE ON AviaTion

s"t:::::-: . w a SvscommTres On
ATER RESOURCES AND ENviRONMENT
CAPITAL MARKETS, INSUNANCE AND. 3
covneen sosmes ememes - Qrngress of the nited States P—
B MMITTEE ON
Suncomres on House af Bepresentatives VesEasns® Arrams
Financi InsTrunions Washington, B.C. 20515-1808 SusCOmMTIEE on HEaLT
SuscomiTTes on March 5, 2003
INTERNATIONAL MOnETaRY PoLicy
and Thant
Mr. Gary Perking .

Bronco Construction
31388 LA Hwy. 16
Denham Springs, LA 70726

Dear Mr. Perkins:

Enclosed is a letter | received from the U.S. Army Corps of Engineers in response to my
inquiry on your behalf.

The Corps goes into considerable detail regarding my request that the Corps assist you in
having a wetlands determination made and in developing a mitigation plan for property you own.
In addition, the Corps responded to my request that they review the practices of Berkeley
Wetlands Mitigation Area.

If you are still interested in pursuing your own wetlands mitigation plan, please let me
know and I will do everything I can to assist you in completing your plan.

If you feel that I can be of assistance to you at any time, please do not hesitate to contact

me.
Sincerely,
/ .
I 'chag/ gakgri :
Member of Congress
RHB\mre
Enclosure
JJ 5555 Hitton Avenug
. 341t CANNON HOUSE OFFICE BUILDING SuiTE 100
WASHINGTON. D.C. 205151806 Bavor ROUGE, LA 70808
2024 22%-2901 12259 9297711

1202) 2257313 tFAX 12251 929-7668 (FAX)
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DEPARTMENT OF THE ARMY
NEW ORLEANS DISTRICT, CORPS OF ENGINEERS
P.O. BOX 60267
NEW ORLEANS, LOUISIANA 701600267

REPLY TO February 28, 2003

AYTENTION OF:

Operations Division
Central Evaluation Section

SUBJECT: CW-20-030-2553

Honorable Richard H. Baker
Representative in Congress
5555 Hilton Avenue, Suite 100
Baton Rouge, Louisiana 70808

Dear Mr. Baker:

This responds to your letter dated February 12, 2003,
forwarding documentation pertaining to the subject permit
application submitted by Mr. Gary Perkins on behalf of Bronco
Construction Corporation. The applicant requests authorization
to clear, £ill and grade an approximately 12-acre tract to
construct an industrial facility near Walker, Louisiana, in
Livingston Parish. Your letter seeks assistance with having a
jurisdictional determination made on the property and developing
a mitigation plan to compensate wetland impacts, and further
requests investigation of Berkley, Inc., concerning fees charged
for use of the Berkley Wetlands Mitigation Area (BWMA).

A wetland determination was conducted by D & 8 Environmental
Services, Inc. on June 19, 2002, and submitted to the Regulatory
Branch for approval. Based on review of this data and in-house
information, we issued a letter of concurrence with the
jurisdictional determination.on July 26, 2002.

In regard to mitigation, compensatory wmitigation is required
for all unavoidable impacts to wetlands resulting from project
implementation. Discussions with the applicant's consultant
indicated preference toward utilizing a Corps-approved mitigation
area to address this requirement. Accordingly, we advised the
consultant that the BWMA would be the only appropriate site, due
to_sole collocation within the same watershed as the applicant's
project. We further stipulated that 2.6 acres would be required
for the 1.28 acres of wetland impact, since, as a wetland
enhancement project, the BWMA generates less credit per acre of
mitigation, and, therefore, requires more acreage contracted to
achieve functional replacement.
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Mr. Perkins contacted Berkley, Inc. and they advised him of
their mitigation fees. Because he felt the fees and the level of
mitigation were excessive, he contacted the Regulatory Branch to
discuss what other compensatory mitigation options were available
to facilitate permit compliance. We advised Mr. Perkins that he
has the option of proposing his own specific mitigation project.
He mentioned the possibility of reforesting a portion of a field
that is located on the proposed project site. However, our .
analysis of the consultant’s wetland determination, aerial
photography, topographic mapping, and soil data indicated that
the proposed field is a non~hydric area and would not support
wetland restoration. In further discussion, Mr. Perkins
expressed interest in acguiring a suitable tract and performing a
restoration project thereon to resolve the matter. We advised
Mr. Perkins that we are willing to provide timely assistance with
evaluating potential sites and developing a satisfactory
restoration plan. We are awaiting his response at this time.

In regard to investigating the fee practices of Berkley,
Inc., we do not get involved with the financial administration of
private businesses. Price determination requires consideration
of numerous variables, such as land acquisition, restoration and
long-term management, monitoring, and contingencies, all of which
incur cost to the bank sponsor. To investigate the issue of how
prospective clients are charged is beyond the purview of the
regulatory program. We hope that market forces will direct
reputable bank sponsors to establish more banks in those
watersheds with active development, so as to foster competition
and alleviate some of the negative perceptions by the public.

If I can be of any further assistance, please do not
hesitate to contact me.

Sincerely,

e IR\

Peter J. Rowan
Colonel, U.S. Army
District Engineer
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Berkley Wetlands Mitigation Area
Jerry Eisworth
1295 Florida Boulevard
Denham Springs, La. 70706
Phone: (225) 939-8944
Fax: (225)667-5986

FAX COVER SHEET

Date: J’/o‘aj
Antention: M

Company:

Fax Number: _ 26/ -332 )

Department: —

From:
3 :
Total Number of Pages: (Including Cover Page)

Message:




95

Y D&S ENVIRONMENTAL SERVICES, INC. ¥

- ™~

P.0.8Box 273
Maurepas, Louisiana 70449-0273
Business/ Fax: 225-261-3321

e-mall: davidtemplet®@ditectvinternet.com

Fax Transmittal Form

To: Mr. Gary W, Perkins 0f:  Bronco Construction Corp.
Fax: (225) 665-4279% From: David C. Templet Jr.
Phone: (225) 665-4830 Date: February 11, 2003
Subject: Bronco Construction 4 pages including cover sheet

Industrial Facility
Wetland Mitigation

Contract o
Remarks: Urgent @ Cm":w) Please: coment

iMessage: N
i
Mr. Perkins,

!please find the attached wetland mitigation contract that you and I discussed
'earlier. To contract with Berkley Wetlands Mitigation Area, as the Corps of
Eng'meers has requested, you need to have Mr. Tim Pruitt sign and date the per-
‘mittee section at the bottom of the second page of the contract and include a
ichack for $19,500.00 made payable to "Berkley" and mail to the address on Berk-
'ley s fax cover page. Please contact me should you have guestions or require
ladditiona) information.

} Sincerely,

Vo €. Aumptiip
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WETLAND MITIGATION CONTRACT

THIS AGREEMENT is entered into this 11th day of February. 2003, by and between
BERKLEY, INC., (hereinafter refarred to as “BERKLEY™). whose mailing address is 1295 Florida
Bivd . Denham Springs, LA 70725, end Bronco Constructios Corp, whose mailing address is
31388 La Bwy 16 Denham Springs. LA 70726 (hereinafter sometimes referred to as “Permittee™,

WHEREAS, BERKLEY is the sponsor of record of the BERKLEY WETLANDS
MITIGATION AREA (hereinafier sometimes referred (o as the “Mitigation Bank’"), as crested by the
Interagency Agreement (Berklcy Wetlands Mitigation Arer) dated July 10, 2001,

WHEREAS, BERKLEY is the owner of certain property locsted in Livingston Parish,
Sections 4, S, 7 and 8, T-7-S, R-5-E, State of Louisitana, more particularly described in the
Interagency Agreement (hereinafter referred to as the “Property™), which Property will be under the
supervision and oversight of the Mitigation Area-Review Team (' MART™) as that term is defined.in
the Interagency Agreement; and

WHERFEAS, Permittee desires 1o acquire » mitigation site which will satisfy Permittee's
mitigation obligations to MART, and/or others, as contained in U S Army Corps of Engineers Permit
No. CW-20-020-2583, for wetlands damages Permittec has incurred, or will incur, elsewhere

NOW THEREFORE, for and in consideration of the promises and the payments heveinafter
set forth, BERKLEY and Permittee agree as follows-

i BERKLEY agrees to satisfy Permittee’s mitigation requirements, by mitigating 2.6
acres of the Mitigation Bank as defined in the Interagency Agreement;

2 Permittee shall pay BERKLEY a non-refundable payment of Nineteen thousand
Five hundred and no/100 Dollars ($19,500), representing $7,500.00 per acre for2.6
acres located within the Mitigation Bank. Upon reccipt of cash payment of this
consideration, BERKLEY accepts responsibility for the mitigation of 2.6 acres within
the Mitigation Bank, for the duration of time, and subject to the conditions required

by the Interagency Agreement;

3 This Agreement does not grant unte Permittee any rights 10 any monies genersted by
the Mitigation Ares, nor to any ownership interest in the Mitigation Area,

4 BERKLEY agrees to indemnify, save and hold Permittee harmless from and egainst
any and all Jiability, other than acts of God, arising out of claims made by the U S
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Army Corps of Engineers against Permittee, directly related 10 the mitigation
requirements provided for in this contract,

S Each party warrams to the other that it has the sight 10 enter into, and otherwise
perform the obligationy set forth in, this comract;

6 Each party agrees 1o timely file any and all necessary reports required by supervisory
authorities,

7 BERKLEY agrees to adhere to the mitigation requirements set forth in Section I of
the Interagency Agreement, and shall plant and maintain the Mitigation Bank in strict
conformity therewith.

8 This Agreement constitutes the entire agreement between BERKLEY and Permittee,
and may not be changed, amended or modified except by instrument in writing signed
by both parties hereto, and,

9 This Agreement shall be governed by and construed under the Jaws of the Statc of
Louisiana, and shall be binding upon and inure 10 the benefit of the successors and
assigns of all parties.

IN WITNESS THEREOF, the parties hereto have caused this Agreement to be duly
executed by ther duly authorized officers

AGREED TO AND ACCEPTED, this day of L200_
BERKLEY, INC.
By:

AGREED TO AND ACCEPTED, this day of . 200
PERMITTEE
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Earth Management and Preservation-( EartbMAP ) was organized in May,
2003 as a non-profit corporation registered in the State of Louisiana. EarthMap’s
origin is in Livingston Parish, Louisiana. We are a grass roots organization
comprised of business men and women, real estate practitioners, developers,
individual land owners, and other concerned citizens. The air we breathe and the
water we drink should be free from pollution for ourselves, our children, and
grandchildren. EarthMap is dedicated to the principle that each person is entitled to
clean air and water. We should leave the environment as we found it and pass it on
to future generations. But, as new U.S. Environmental Protection Agency
Administrator, Mike Leavitt said in his opening statement after he was sworn in as
the new Administrator on November 6, 2003 “We need to balance the needs of the
environment and the needs of humanity.”

We agree and endorse the commitment to uphold the beauty and
preservation of America’s vast resources. We believe in sound conservation
balanced with an individuals constitutional right to own and possess property, free
of unlawful deprivation. .

EarthMAP members are environmentalists and we recognize that the
envirenment in which we live is important. However, the rights of the landowners as
given by the Fifth Amendment are equally as important.

The United States Army Corps of Engineer’s guidelines inform us that
before we can use, build on, or develop any property, we must spend approximately
(5 8,000 ) eight thousand dollars for a qualified consultant just to determine if our
property has any wetlands on it. If any wetlands are determined to be on our
property, then we must pay another individual or private corporation that owns
corps mandated mitigation banks, in the Ponchatrain Watershed up to ($ 15,000)
fifteen thousand dollars per acre just to use our property. It then can take several
years just to get the 404A permit from the Corps.

A lot of people have invested in real estate over the years to supplement their
retirement or possibly pass on to their children. They purchased property in order
to make their lives a little better or just purely for investment reasons. Now they are
told by the Corps that they cannot use their property without paying a mitigation
fee. These fees in many cases exceeds the appraised value of the land itself.

After paying thousands of dollars over many years for our real estate
investments, we now fiud out that part of our properties have been taken out of
commerce and are now worthless.

This, in our opinion amounts to the taking of property by the corps without
compensation to the landowner, which is a violation of the Fifth Amendment of the
U.S. Constitution.

The program of mitigation banks is not working. While the idea may be
noble, the reality is that the burden of expense has been placed on the private
property owner. The costs and delays have taken privately owned property away
from the owner. The unreasonable costs have limited our ability to sell our property
or use it. Other individuals and private corporations that own mitigation banks

© 2004 Earth Management and Preservation, Inc.
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have made money with no limit to the amount that they can demand for the
mitigation fees. We have been forced by the Corps to pay these individuals or
corporations for property that we own. This clearly is a taking of our property
without compensation.

After thorough research we find that neither the United States Congress nor
any United States Supreme Court decision has ever given the Army Corps of
Engineers or the Environmental Protection Agency, any regulatory powers over the
tributaries of navigable bodies of water, their adjacent wetlands, or isolated
wetlands.

The Corps and the EPA use the Clean Water Act enacted by Congress in
1972 and the United States Supreme Court decision ( United States v. Riverside
Bayview Homes, Inc., 474 U.S. 121 -1985 ) as their authority to regulate non-
navigable tributaries, their adjacent wetlands, and isolated wetlands.

The Clean Water Act ( title 33 chapter 26> Subchapter IV> SEC >1344 )
only gives the Corps and the EPA jurisdiction over navigable bodies of waters of the
United States and their adjacent wetlands.

The Supreme Court decision ( United States v. Riverside Bayview Homes,
Inc. ) only addressed the issne of whether the Corp had jurisdiction over an (80)
eighty acre parcel of land that was adjacent to Lake St. Clair in Michigan. The
majority decision by Justice White only addressed the issue of wetlands adjacent to
navigable bodies of water. In the majority opinion, Justice White wrote in footnote
No. 8 on page §:

“ We are not called upon to question the authority of the Corps to regulate
discharge of fill material into wetlands that are not adjacent to bodies of open water,
and we do not express any opinion on that question.”

The Supreme Court decision of Solid Waste Agency of Northern Cook
County v. United States 99-1178-20011 ( SWANCC ) should have laid this issue to
rest once and for all. The Corps and the EPA have basically chosen to ignore this
decision of ( SWANCC ) written by Justice Renquist that affirmed that the Corps
and the EPA have no wetlands regulatory power over the tributaries, their adjacent
wetlands, and isolated wetlands.

The illegal rules and regulations have unnecessarily added thousands of
dollars to the price of new homes in Livingston Parish and across Louisiana and the
entire United States.

The United States Government through government agencies has established
many public use areas for the good of the public at large. Some examples are the
creation of the Yellowstone, Yosemite, and Grand Canyon National Parks. Many
national forests were also established. The Army Corps of Engineers has built and
presently maintains numerous dams throughout the United States.

The national parks, national forests, and dams were built with public funds
for the preservation of water resources, old growth forests, wildlife habitat, their
scenic beauty, and other recreational purposes for the overall good of the public at

© 2004 Earth Management and Preservation, Inc.
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large and for future generations to enjoy.

If scientific isolated wetlands reserves ( mitigation banks ) are needed to filter
pollution, chemicals, and etc., for the public at large, then certainly we support
them. However, these isolated wetland reserves must be federally or state funded,
and established and maintained by the government at public expense. Not at the
expense of the selective private property owner’s and in violation of the owners
Fifth Amendment rights. This right is a vital freedom established by the United
States Constitution and sets America apart as a free country.

© 2004 Earth Management and Preservation, inc,
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\\‘] \ﬁG pﬂ?l(‘:s]} TRACIE EISWORTH
" Offieg of the President
JAMES RAY CLARK

Disector of Finance
An Equal Opparunity Employer Director DPW

March 24, 2004

To Mr. Chairman, Ladies and Gentlemen of the Committee,

As former Mayor of the Town of Walker, Louisiana for 18 years, 1 have dealt with the
wetlands issue on numerous occasions while attempting to expand community services to
our citizens. Our wastewater treatment plant was expanded under EPA and DEQ
requirements on vacant property which already was owned by the Town of Walker. The
cost for mitigation, filing for permits, legal and professional fees cost our citizens and
community over $13,000 per acre for three acres of expansion. Our second project was in’
a recreational area, where mitigation issues cost the community over $70,000 to enhance
our recreational facility with walking trails, bike trails, ball fields, cooking pavilions, and
soceer fields. Even in our sidewalk improvement program, mitigation cost to the
community to build new sidewalks was well over $15,000.

As newly elected President of Livingston Parish, 1 am now experiencing mitigation costs
of $190,000 on 20 acres of property the parish purchased for the purpose of building a
new governmental complex for the public. The Corps of Engineers has determined that
over ten acres of this property is classified as wetlands. I have stated on numerous
occasions that government is regulating government, at an astronomical cost for
mitigation to improve governmental services. 1 cannot begin to explain the cost of the
mitigation that our school board has suffered through in the last ten years. As of today the
cost per acre has risen to over $15,000.00 per acre for any improvement in our Parish.

1 am totally aware of the importance of wetlands and wildlife benefits but share a
common concern with many Governmental and private developments. However,
improvement of federal agency actions could improve the conditions and requirements
that have been placed on property.

Your consideration in replacing the current Section 404 of the Clean Water Act with
some reasonable conditions would be deeply appreciated. Thank you for your public
service to the American people and may God Bless.

LivingstonParish President

/

P. Q. Box 427 + Livingston. Lonisiuna 70754
(225] 686-2266 + (8883 204-T420 + (225) 686-7079 Fax <+ (225) 686-1900 TDD
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LOUISIANA HOUSE OF REPRESENTATIVES

18590 Highway 16, Suite 5
Port Vingent, 26

Huouse and Governmental Aff
Judiciary
Transporration, Highwavs and Publ

M.J. "MERT" SMILEY, JR.

State Representative ~ District 88
March 23, 2004

Subcommittee on Water Resources
and Environment

Dear Mr. Chairman:

Twould like to take this opportunity to-express my concern regarding the
inconstant agency enforcement of so-called wetlands on private property owners. I am very
disturbed with the undue burden this places on the property owner. I do not believe that our
citizens should be penalized for having small amounts of wetlands on their property.

I am very aware of the importance of wetlands for our wildlife’s natural habit’s,
but I feel that the Army Corp. of Engineers has taken their definition of isolated wetlands to the
extreme.

I ask that you please review this matter most carefully.
With best wishes, I remain
Very truly yours,

Mt

M. J. “Mert” Smiley, Jr
La House of Representative:
District 88
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JEFFREY G. TAYLOR

LIVINGSTON PARISH ASSESSOR

March 23, 2004

To Mr. Chairman, Ladies and Gentlemen of the Committee;

Let me start by introducing myself. My name is Jeff Taylor and I am the Assessor of
Livingston Parish. [ have had the pleasure of serving in this capacity for a little more
than three years.

During this time, I have had many dealings with wetlands and wetland mitigation. I have
seen, in my short tenure, land values go up by artificial means. If a landowner buys a
piece of property and has to mitigate out of the land, that adds cost to the land. In other
words, if someone buys an acre for $2,000 and has to mitigate out for an additional
$10,000, when they sell the land they have to recoup the full cost. Therefore, a parcel
that sold for $2.000 now has a value set at $12.000. This is not fair to the consumer.
Same thing goes if a piece of land is inherited, there is still mitigation cost.

I would ask that the committee review the standards before them and give some relief to
the citizens that are under this strain.

. Sincerely,

oy 4 LA

Jeff Taylor
Assessor
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S & A Investment, Inc.

13515 Fondren Sibley, Walker LA 70785
Phone: 225-665-4747 Fax: 225-667-2246

March 22, 2004
To: Mr. Chairman and members of Congress

RE: Wetlands issues and their inconsistencies

Guidelines are a necessary part of our society. They serve as a safety net to protect
those things in life which we hold dear. Just as rules govern our society, regulations
govern our wetlands and the use or misuse of this most precious resource.

It is the interpretation of these rules which creates a problem and financial hardship
on the American public.

The following is a brief analysis of the changing interpretations and the cost factors
involving wetlands; the ability to develop a residential neighborhood with
affordable housing and the hardships encountered along the way.

In the July of 2001 we began a single family residential development on a seventy-
seven acre tract of land in the Livingston Parish area. The property was purchased
In 1999 at a price conducive to provide affordable housing to the citizens of our
area,

The usual steps were taken in that we hired an engineer for construction plans,
streets, and drainage, and wetlands consultant to provide a delineation and permit if
necessary. Anticipating some wetlands areas our budget was calculated including
mitigation costs. At that time mitigation costs were $3,000 per acre, provided your
ratios were one to one, and you were allowed to choose from several mitigation
banks.

At the completion of our delineation our consultant found approximately nine acres
of wetlands which he deemed "isolated.” These were scattered areas, neither
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connected to the other nor were they anywhere close to a navigable stream or other
water way,

There were an additional five acres that were indicated in the report that were
questionable and the Corps would have the final say. The delineation and a site
plan showing the layout of the neighborhooed was submitted to the Corps. After
their review we now had 19+ acres of wetlands, none of which were "isolated".
Thus 25%

of our property is now wetlands and does not fall into the "isolated category" as per
the Corps interpretation of the regulations.

After many conversations with our consultant and the Corps personnel, we had
worked out what we thought was a solution. On 12/4/01 our project was put out on
public notice. The advertisement was for the mitigation of 12.6 acres of wetlands
not 19. The plan was to instail a berm around the remaining acreage to preserve as
much of the wetlands as possible and still have ample room for a building site.

At the end of the public notice period there was only one response from EPA. EPA
requested a needs analysis to prove the need for this residential development and

to show that we had chosen a site with the least impact on the environment. As the
Corps continued to review our file, the requirements begin to change again. Now
the officials have decided the entire 19 acres would be destroyed and we would need
to mitigate all of it. We were directed to two banks in our watershed with acreage at
a 2 to 1 ratio which put the price between $9500 and 10,500 per acre, quite an
increase from 33000 per acre when we started.  This was really creating bavoc on
our budget, not to mention the time constraints in getting to a completion date.

After many discussions and letters pleading the financial impact was a hardship, we
were granted a meeting with Corps personnel. We were anticipating the granting of
a permit and some consideration as to the bank we were sent to. There were other
banks open at the time, which were more cost effective, but not in our watershed.
When we arrived at the meeting, we were informed that a permit was no where near
being granted and the site plan for our neighborhood would have to be completely
redesigned in order to accommodate their changes to preserve the wetlands.

Things went from bad to worse. After contacting state and local officials, hiring
legal counsel and a host of other meetings and letters, a plan was finally sent to us
from the Corps. Now this is the final draft. In order to get a permit, we were
required to mitigate 13+ acres at a cost of $9500 per acre and we had to place
another 6+ acres under a conservation servitude. We were denied the nse of the 6+
acres and the additional 9.35 acres directly behind the 6. We were not granted a
crossing, driveway permit or any method to cross over the wet to use the dry behind
it. Thus we lost 15.55 acres of usable land. We had to put it under a conservation
servitude which restricts its use for perpetuity. As the owner of this property I am
allowed to look at it and pay taxes on it until my death, then, my children will
inherit that debt. This 15.55 acres translates into approximately 4 lots containing
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3.5+ acres each at a conservative value of $52,000 per lot. A lot value of $182,000
plus the additional mitigation fees of $130,000 comes to a total of $312,000 in
unanticipated loss of revenues. Not to mention additional engineering, consultant
and attorney fees. My fellow congressmen this is not the way government
regulations was designed to protect the public.

This, my friends is only one circumstance in which I was a directly affected by this
interpretation of the wetlands regulations. Please take a stand on these issues and
give the American public, citizens and businesses alike, a fair interpretation of the
guidelines. Rules and regulations are not the probiem. I know how to follow the
rules. When the interpretation of those rules are not equal for all parties involved
something is drastically wrong. Wetland regulations were originally designed to
protect the impact along our coastline and our natural water ways. To interpret
these regulations in such away that a home owner with a "low spot” in the yard now
has wetlands--something is wrong.

Thank you for allowing me to submit this letter. I have many more files available.
which will allow you to see the ridiculous impact this has had on many of us. My
fellow business associates have suffered financial hardships, time delays, and
inconsistent interpretations as well. Unfortunately, time nor space allows for each
of these cases to be presented. We are asking you, our representatives and leaders
to assist in putting an end to the bureaucracy in the wetlands issues.

Sincerely,

Lynn P. Sibley
President
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e mwWaIN Realty LLT 228 857 3132 @3/24/0¢ 89:126 P.QGL

Paco Swain Realty L.L.C.

212 N. Range Ave.
Denham Springs, La. 70726
(225) 664-6777 phone
(225) 667-3191 Fax

Dear Sirs,

Thank you for the opportunity to share with you information relevaat to the
wetlands issue,

As a Real Lstate Broker and liscened Real Estate practitioner, 1 experience the
detrimental cffects that wetlands rules and regulations impose upon the public in their
pursuit to purchase properties as investments that they hope will retain present value and
gain future value.

As a land Developer , I personally incar undue cost associated with the
determination and mitigation of such wellands off our project sites.

While I support a clean environment, I believe that the creation of a wetlands law,
sufficient to ensure a viable wetlands adjacent to large navigable waterways is indeed a
law worthy of recognition. However the distortion of this law that has opened the door to
jurisdiction over isolated wetlands, has created a grave injustice to individual property
owners that purchase property for value growth and retention.

"The average cost for assessment, determination and further mitigation of wetlands
has cost me an average of § 22,000 per acre for my developrents. I recently had to
purchase 1.8 acres of wetlands off my development at a cost of $ 32,000 ( approx,
$18,000 per acre).

I feel like T am having to double pay for my land. This is an atrocity!

People that T help on a daily basis purchase Jand, are not financially able to double
purchase (heir land. The imposition of this distorted law has created tremendous
hardships on people pursuing the American dreurn.

‘Thaok vou for your help and consideration in clarifying Congress's intent of the
wet lands law.

Bl M a e Y

Sincgrely . 7
e T
G.T. Paco Swain, Broker



108

March 23. 2004

RE: Inconsistent Regulation of Wetlands and Other Waters

Mr. Chairman, ladies, and gentlemen of the committee:

In 1996 a friend and 1 purchased 57 acres from a timber company. The timber company
intended to cut the trees and sell the property. To save the trees we paid an additional
$800.00 per acre just for the trees.

We were told that before we could put dirt on less than a quarter of an acre of our
property to build a driveway, we should get a permit from the Army Corps of Engineers.
We supplied the Corps with a map of our property so they could determine the wet areas.
We were told by the Corps that all of our property was wetlands and that if we even rode
our three-wheelers on the property we could go to prison or be fined $10,000.00 a day.
Part of the property was pasture with Live Oak trees. In essences, we knew not all of the
property was wetlands. To prove this. we hired a consultant at $90.00 an hour. To pay
for the consultant, we decided 1o sell some of the trees.

We discussed the selling of the trees with the Corps and we were told that we would have
to pay $2000 an acre to mitigate the trees that we were going to cut. In investigating this
situation. we determined that the trees would only bring $800.00 at the mill. The Corps
has basically taken our trees out of commerce, trees we bought and paid for are now cost
prohibited to sell.

Years later, we found out that we could have sold our trees because we were not
removing the trees for development. The Corps lied intently to discourage us from
removing the trees and overstepped their jurisdiction.

Our consultant proved that from the river 85 feet back into the property is not wetlands.
after much time the Corps agreed. The Corps then stated that we would have to put our
driveway in front of our camps. We wanted to place our driveways 120 feet off of the
river so it would be behind the camps. The adjacent properties driveway was at 120 feet
and we just wanted to extend it to service our area.

After almost $2000.00, we could not afford to pay the consultant any longer and we still
did not have a permit. So, I began working with Michae! Farrabe of the New Orleans
Corps office. In my discussion with him, I let him know that the safest place for the
driveway was behind the camps just as the adjacent property’s driveway, which the Corps
previously approved.

After 3 years, we were approved for the driveway at 120 feet, now we had to mitigate.
The Corps told me that I could chose between a $3000.00 and a $5.000.00 an acre bank
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and pay a ratio of 4 to 1. Isuggested a bank in the Ponchatrain Watershed at $1200.00
an acre that other citizens had used. Mr. Farrabe said that if [ argued that I would have
no choice but the $5000.00 bank at a ratio of 4 to 1.

At the same time, within three miles of my property another landowner was stopped by
the Corps when he cut his trees to build a road. Within three months he was allowed by
the Corps to get a permit and mitigate at 4 to 1 ratio on his own land. His mitigation cost
nothing. I asked Mr. Farrabe if I could do the same as the other landowner had done; set
aside a portion of my property and not use it, and he told me . “NO. Mr. Henderson. we
already control your property, why would we allow you to use vour own property as a
mitigation bank”. Mr. Farrabe had allowed someone else to use their own property. I did
not and do not understand why I was not allowed the same option.

After three years, a lot of my time, and aggravation I paid for a half acre at $3000.00 per
~acre at 4 to 1. So, my quarter acre cost $6000.00 just to get the permit for the driveway.
This does not include the consultant, application, and many other costs.

1 know that my constitutional rights have been violated. 1 had to pay and someone else
profited just for me to use my own land. The mitigation process is wide open for
corruption. The inconsistent enforcements of the Corps have devastated many
landowners. The mitigation bank owners have no limit of what they can charge. This
process has made patriotic Americans angry with their government. Our government is
for all the people, this mitigation process allows private entities the means to get rich on
the backs of law abiding citizens. The red tape, lengthy process, and cost are completely
out of hand. Today the costs are upward of $15,000.00 per acre in our area.

Additionally; when I was in Mr. Farrabe’s office in New Orleans, I was offended by the
framed comic artwork over his desk that portrayed the Corps declaring deserts wetlands.
It seemed that Mr. Farrabe enjoys the power that he used while sending me on a wild
goose chase and holding my land hostage.

Sincerely,

ok Rl

David Henderson
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Cacvuiive Order 12630
Gose: nmental Actions and Inierferex

DY tie auuluux; vested i e as Piesident U)- the Constitutivii and taws of the United States of
Amcrica, and in order to ensure that gevernment actions arc undertaken en a well-reasoned basis
with due fegard {or fiscal accouiiabitity, {ur the financial wupact of the obligations lsposed on
the Federal government by the Just Compensation Clause of the Fifth Amendment, and for the
muuuu itis ncxcb'\’ oideied as foHows:

cetion | Phrpmc a)Thr Fifth Amendment of the United States Constitution provides that
pl}‘vdlt plUp\Cll) bl]d“ 1ot U\.« ldl\CH KUI puum, use \VlLllUulJubi bUlllPCl(deUll UU\vC(“nlCi“
historically has used the formal cxercise of the power of eminent demain, which provides erderly
PIocesses for pay g,_jusn gumpcusaimu v acquc puv{xi\; pioperty for puum— use, Recent
Supremc Court decisiens, however, in rm"ﬁmxmg the fundamental protcc‘mrx of pm"ltc pmpcr*}
rights provided by the Fifin Ainendmeii ind in assessiing the nature of BOVE
have an 1mmc‘ on consmutmmﬂy protected propcrty ughts, have also reaffirmed that

1eital actions that ao not 1o n;my invoke the condeimiation POWEL, ii'iCluuii‘xg
rcgu!ations, may result in a taking for which just ¢ nmﬁcn ation is ru.qv_nrcd

\U) i\\.prl!biUlC Hb\—«l( “ld“d“CIll\.Hl uHU lUUUd(UCIhdI ptlllbx})i\-) Ul éUUU gUVCHUHChL l‘Cqﬂuv I.Ud&
go cmmcnt dccmon makers cvaluate carcfully the offeet of their ﬁdmm strative, regulatory, and

)
UHHTHAS Gila

PRI

UClHdl d\—dl)“b lhdl

S OIF vUH\lslUU\IHdH v plULCL\Ch LI(UPCI
xgcncxcs <hou}d revicw their actions carclully to prover cnt umcccscar} takings and should account
il decision-making for those aking that are necessitated by statulory mandate,

(¢} The purposc of this Order is to assist Federal departments and agencics in undertaking such
reviews and in proposing, plaining, and implementiig actiois with due regaid for the
constitutional protcctions provided by the Fifth Amendment and to reduce the risk of unduc or
inadvertent burdens on the public fisc resuliing from lawiul governmeintal action. in furtherance
of the pruposc of this Order, the Attorney General shall, consistent with the nrinciplcs stated
bereiit and in consultation with the Executive d:':p&nm\.um aind agcuucb pxumuigau: Guidelines
tor the Evaluation of Risk and Avoidance and Unanticipated Takings to which each Exceutive
depaitineii of ageiicy shat refer in making the eval ;
hkmg, any action that is tr‘c ~ub1\ct of this Order. The Guidclines shall be promulgated no later
than May 1, 1988, aid shall be u‘»muumi d to adl uiits of each Executive departiient and
ageney no later than July |, 1988, The / ‘tomcy General shall, as necessary, update these
guidelines 1o refiect fuuuanh.i ia i changes i akiings law occuiring as a result of Supremne Couit
dcc't,orm

Sec, 2. Uellnitivins. For the puipose of

reters to Pcdcm! rcmlatlnns_ prop 3

have takings inphications”
1ons, proposcd Federal legislation,
<f Federal policy stateinents that, i
imp!cmcntcd or cnacted, could offect a ul\ing‘ suc.h as rules and rcgtl ations that proposc
pcnmumg, o other condition 1cquil‘:':ul~i'us o finutations of pn»’.li\,
actions from owners of private property. "Policies

tinpleivent licensing
proparty use, or that require dodicationz or ¢
that have takings implications” does ol include.
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(1) Actions abotishing regulations, discontinuing governinental progiaims, o modilying
regulations in a manner that Iessens interference with the usc of private property;

(2) Actions taken with iespect o properties held in trust by the United States or in preparatiol
for or during treaty ncgotiations with forcign nations;

{3) Law enforcement actions involving ssizuie, for violations of i
as cvidenee in eriminal proccedings;

{4) Studies or similar efforts or planning activiiies,

(5) Communications between Federal agencics or departments and Statc or local land-usc
planning agencies regarding planned or proposed State of tocal actions regulating private
property regardlcss of whether such communications arc initiated by a Federal agency or
departient of are uideriaken in response 1o an iivitation by the State of tocal authority;

{6) The placement of military facilitics or military activitics invelving the usc of Federal property
alone; of

(7) Any military or forcign affairs functions (including procurcment functions thercunder) but
not inctuding the U.8. Army Corps of Englueers civil works progran.

(b) Privatc property refers to all property protected by the Just Compensation Clausc of the Fifth
Amendiment.

(c) "Actions” refors to proposcd Federal regulations, proposcd Federal legislation, comments on
proposed Federal legislation, applications of Federal regulations to specific property, of Federal
governmental actions physically invading or occupying private property, or other policy

aw, of property for forfeiture or

statements or actions related to Federal regutation or direet physical invasion or vccupaiicy, but
docs not include:
{1) Actions in which the power of eminent domain is formally exercised;

2) Actions taken with respeet to propertics held in trust by the United States or in preparation
for or during treaty negotiations with foreign nations;
(3) Law cnforccment actions involving scizurc, for violations of law, of property for forfoiturc or
as evidence in criminal proceedings,
(4) Studics or similar cfforts or planning activitics;
{5) Conmmuiications between Federal agencies or departments and State or local fand-use;
planning agencics regarding planned or proposcd Statc or local actions regulating private
property regardiess of whether such conununications are initiated by a Federal agency or
department or arc undertaken in responsc to an invitation by the State or local authority;
(6) The placement of mititaty facilities or military activities involving the use of Federal property
alone; or
{7) Any military of foreign affairs functions {including procuremeni functions ther
not including the U.S. Army Corps of Engincers civil works program.
See. 3. General Principles. in formuiating or implementing policies that have takings
implications, cach Exccutive department and agency shall be guided by the following general

prin s
(a) Governmental officials should be sensitive to, anticipate, and account for, the obligations
imposed by the Just Compensation Clause of the Fifth Amendment b planning and cailying out
governmental actions so that they do not result in the imposition of unanticipated or unduc
additional burdens on the public fisc.

{b) Actions undertaken by govenmental officials that result in a physical invasion or occupancy
of private property, and regulations imposed on private property that substantiatly affect its value
or usc, may constitutc a taking of property. Further, governmental action may amount to a taking
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evei though the action results in less than a complete deprivation of ail use or value, or ot all
scparatc and distinct interests in the same private property and cven if the action constituting a
taking is lemporary in nature.

(c) Gevernment officials whesc actions arc taken specifically for purposes of protecting public
health and safety are ordinarily given broader latitude by courts before their actions are
considered to be takings. However, the more assartion of a public health and safoty purposs is

+ b P oo S #d

insufficient to avoid a taking. Actions to which this Order applies asserted to be for the

protection of public health and safsty, therefore, should be undetaken only in raspense to real
and substantial thieats to public health and safety, be desigied to advance significantly the health
and safsty pubpose, and bs no greater than is necassary to achicve the health and safety purpose.
{d) While nonmal governmental process 1ot ord. ue delays in
deoision-making d which privat i isk-of being held to
be takings. Additionally, a ge ize of
compensation-duc-if a-taking is lator fo

{e) The Just Compensation Clauss is self-actuating, requiring that compensation be paid

whenover governmental-action rosults in-a-taking.of privatc proporty rogardless-of whether-the
Py Vel P Y e

underiying authority for the action contemplated a taking or authorized the payment of

.compensation. Accordingly, governmen ions that. may have.a significant impact on the use
or vatue of privaie property should be scrutinized to avoid undue of unpianied burdens on the

public fisc,
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Sec. 4. Departnient ana Agency Aclion. i aadailion 16 ie 1unGaineiial principies set 101t i
Scction 3, Exceutive.departments.and agencics shall adhere, to the extent permitted hy law, to
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the following criteria when implementing policies that have takings impiications:

in order
10 undertake a specific use of, or action with respect io, p inposed
on the granting of a pormit shall:

{1) Serve the same purpose that would have been served by a prohibition o
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Mr. Chairman, members of the Committee, my name is Charlie Tebbutt, I am a staff attorney with
the Western Environmental Law Center (WELC). The Western Environmental Law Center is
dedicated to defending the West. We provide free and reduced rate legal assistance to individuals,
Native American tribes, conservation groups and local governments who seek to protect and restore
the forests, rivers, grasslands, wildlife, and human communities of the West. Thank you for inviting
me to testify at today’s hearing. I would also like to thank the Natural Resources Defense Council,
National Wildlife Federation, Earthjustice, Sierra Club and the Clean Water Network for making it
possible for me to be here today to testify.

1 have been involved in enforcing the Clean Water Act since 1988. I have worked on pollution issues
in every region of the United States, from the abundant waters of the Great Lakes and St. Lawrence
River to the arid regions of the interior West, and consequently have seen all types of waterways that
have been affected by pollution and dredge and fill activities. Whether the rivers and streams used
for poliution discharge are 300 feet deep and accommodate international shipping or whether they
are only 3 inches deep part of the year and may barely be able to float a child’s toy boat, each
provides the lifeblood to its region. The seasonal streams, playa lakes and wetlands of the West
provide the precious, life-sustaining water sources that are taken for granted in the East and so many
other parts of the country. Each and every one of them deserves and requires the protections
intended to be afforded by the Clean Water Act.

My purpose for presenting testimony to you today is three-fold: First, I will briefly discuss the
history of the Clean Water Act in order to provide context for the issues we are considering in
today’s hearing and, particularly, the problems with the Bush administration's current policies on
clean water. Second, I will discuss the findings and recommendations of the GAO report and explain
why the report reinforces that the current law must be clearly understood and enforced. Third, I will
provide you with examples from two of my recent cases that have direct bearing on the issues under
discussion today. I hope that at the end of my testimony you will share my conclusions that it is of
the utmost importance for our country’s health and safety that we continue to maintain strong Clean
Water Act protections for all of the nation’s waters.

Importance of the Clean Water Act

Almost 32 years ago, Congress revolutionized our country's approach to controlling and, ultimately,
eliminating water pollution, when it enacted wide-ranging reforms to the Federal Water Pollution
Control Act. The vision of the 92™ Congress in enacting what is now known as the Clean Water Act
stands as one of the legislative pinnacles in the history of this Congress and our country.

Based on decades of experience, Congress recognized in 1972 that relying on states to fund,
implement and enforce effective water pollution control (and resource protection) policies, without
the financial, technical, and political assistance of a strong federal program was doomed to continued
failure. Congress created a broad but flexible federal “floor” of clean water safeguards, a mandatory
but innovative system for protecting the nation’s waters and the public’s health.

As the legislative history of the Act reflects, for example, “[S]ection [301] clearly establishes that the
discharge of pollutants is unlawful. Unlike its predecessor program which permiited the discharge of
certain amounts of pollutants under the conditions described above, this legislation would clearly
establish that no one has the right to pollute--that pollution continues is because of technological
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limits, not because of any inherent right to use the nation’s waterways for the purpose of disposing of
wastes.”

The critical sections affecting water quality and quantity are set forth in sections 301, 303, 311, 401,
402 and 404. As all thoughtful courts have recognized, these are the provisions that depend on a
comprehensive understanding of the natural water cycle to give the statute real effect.

Under the Clean Water Act, great advances have been made in reducing water pollution as well as
the rate of wetland destruction. Of course, the successes have been fewer, and slower in coming than
the 92nd Congress envisioned. This is due to several factors, including recalcitrance and opposition
of regulated industries to strong implementation and enforcement of the provisions of the Act to
achieve the law’s goal of restoring and maintaining the chemical, physical and biological integrity of
the nations waters.

As a result, while significant progress has been made, there is still a great deal to be done in order to
reach the goals set for us by the 92nd Congress.

Roughly half of our waters still do not meet basic water quality standards for fishing, swimming and
drinking. Agricultural run-off continues to be the major source of impairment of our nation’s waters.
Renewal of expired NPDES permits continues to be backlogged. In its most recent report, the
National Wetlands Inventory found that we continued to lose at least 58,000 acres of wetlands a year
in the late 1990s, an estimate considered low by many authorities. This estimate was made prior to
the U.S. Supreme Court’s decision in Solid Waste Agency of Northern Cook County v. U.S. Army
Corps of Engineers. (SWANCC) which, as described below, in combination with the current
administration’s policies, has undoubtedly lead to a significant acceleration of wetlands loss. The loss
of wetlands, and other waters of the United States that the 92™ Congress intended to be covered by
the Clean Water Act, can be expected to get much worse unless the 108® Congress acts.

Americans are very clear that they do not want protection for the nation’s waters weakened. By large
margins, our fellow-citizens favor keeping protections as strong as they have existed for the past 30
years, or they want 1o see even greater protections. I suspect most members of the subcommittee,
and indeed the Congress as a whole, find a similar level of support amongst their constituents that
cuts across lines of race, religion, gender, political affiliation and economic status.

To offer just two of many examples:

In a December 2002 poll from Greenberg et.al., 76% of respondents indicated that there
should be stronger regulation of clean water (as opposed to 14% of respondents who believe
there should be less). This correlates with the finding of Luntz Research Companies in their
2003 memo concerning voter attitudes on environmental issues that “the number one hot
button to most voters is water quality.” (emphasis, bold and italics in original)

With this clear public consensus in mind, I will turn to addressing the recent legal and political
developments leading up to publication of the GAO report.

The SWANCC decision

On January 9, 2001, the U.S. Supreme Court issued its 5-4 decision in Solid Waste Agency of
Northem Cook County v. U.S. Army Corps of Engineers, 121 S.Ct. 675, 531 U.S. 159 (2001),
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(SWANCC). The case involved a challenge to the agency’s denial of a permit to fill a complex of
approximately 17.6 acres of ponds and small lakes. The Corps asserted jurisdiction based upon the
sites” extensive use by 100-plus species of birds, including many endangered, water-dependent, and
migratory birds." The Corps’ use of one element of the “migratory bird rule’” was challenged in
federal district court by the SWANCC. The District court and the 7" Circuit Court of Appeals
rejected the challenge. However, the Supreme Court narrowly held that the Corps could not assert its
authority over an undefined category of “intrastate, isolated, non-navigable waters” solely on the
basis of their use by migratory birds. The court’s holding in SWANCC was narrow. The Court did
not reach all aspects of the migratory bird rule.® Nor did it overtumn the central tenets of its
unanimous 1986 decision in United States v. Riverside Bayview Homes Inc., 474 U.S. 121 (1985),
(and reaffirmed by the recent Miccosukee decision), which held that non-navigable waters, including
wetlands, were within the jurisdiction of the Clean Water Act. Perhaps most relevant for purposes of
this hearing, the SWANCC decision did not hold that the existing regulations defining the term
“waters of the United States” needed to be amended by EPA or the Army Corps. The definition of
“waters of the United States” that has been on the books and relied upon since it was finalized in
1977 was untouched by the SWANCC decision.

That SWANCC did not overturn the existing Clean Water Act rules is a view shared by the
Department of Justice, which has argued in more than two-dozen cases around the country that the
decision is narrow, and that nothing in the opinion requires weakening the existing definitions.

The vast majority of federal courts that have interpreted the scope of the Clean Water Act both pre-
and post-SWANCC agree with the Department of Justice, rejecting numerous subsequent challenges
to the scope of the Act in specific instances, and confirming that many types of waters, including
seasonal streams, tributaries and manmade conveyances continue to be protected from unrestricted
filling or discharges of pollution as they have since 1972. I have attached a summary of post-
SWANCC cases to my testimony.

The Administration’s ANPRM and Policy Directive (Guidance)

Despite the prevailing view of the Department of Justice and most federal courts, in January 2003,
the administration announced its intent to conduct a rulemaking to amend the existing definition of
“waters of the United States” in order to remove Clean Water Act protections for some of our
nation’s waters. The administration opened a public comment period for its advance notice of
proposed rulemaking (ANPRM), seeking comment on several issues including whether a new
category of “isolated” waters should be adopted and, if so, whether such waters should remain

'~ Among the species that [had] been seen nesting, feeding, or breeding at the site are mallard ducks, wood ducks,
Canada geese, sandpipers, kingfishers, water thrushes, swamp swallows, redwinged blackbirds, tree swatlows, and
several varieties of herons. Most notably, the site is a seasonal home to the second-largest breeding colony of great
blue herons in northeastern Illinois, with approximatety 192 nests in 1993.” Solid Waste Agency of Northern Cook
Qoumy v. U.S. Army Corps of Engineers, 191 F.3d 845 (7% Cir. 1999).

“ Despite its name, the “migratory bird rule” is not part of the existing rules that define the scope of the Clean Water
Act. Rather. it is a policy elaborated in preamble language by the Army Corps and EPA accompanying federal
register notices 51 Fed. Reg. 41206, 41217 (Nov. 13, 1986), and 53 Fed. Reg. 20764, 20765 (June 6, 1988).

" The “migratory bird rule” contained several bases for asserting jurisdiction over waters of the United States. In
addition to those addressed by the SWANCC decision, (the actual or potential use by birds protected by Migratory
Bird treaties, actual or potential use as habitat by other migratory birds which cross state lines), the “rule” also
included use of a water as habitat by an endangered species, and use of a water to irrigate crops to be sold in
interstate commerce.
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protected under the Act.* In addition, the ANPRM sought comment on whether the existing bases
for asserting jurisdiction over a large number of the nation’s waters, including their connection to
interstate commerce via travel, recreation, production of fish or shellfish, and their potential use for
industrial purposes, were still valid after the SWANCC decision. In fact, none of these issues were
implicated by the holding of the SWANCC case.

Attached to the ANPRM notice was a policy directive (also called a “gnidance”) to EPA and Army
Corps field staff, outlining how staff should be treating questions of Clean Water Act jurisdiction
pending the outcome of a rulemaking. The directive instructs the agencies to stop protecting so-
called “isolated” waters without first obtaining “project specific” approval from headquarters in
Washington, DC. This policy directive remains in effect today and continues to allow widespread
destruction and pollution of wetlands, streams, ponds, and other waters, with no notice to (or
oversight by) the public.

Specifically, the directive:

o tells staff not to assert Clean Water Act jurisdiction over so-called “isolated” waters on the
basis that the water is used as habitat for federally protected endangered or threatened species
or to irrigate crops sold in interstate comumerce.

o presumes that all so-called “isolated” intrastate, non-navigable waters are no longer
protected, even if the water is used in interstate commerce or the pollution or destruction of
the water would affect interstate commerce. This means the agencies’ default position is that
such waters are not protected. It tells field staff that if they plan to assert jurisdiction over
isolated, intrastate, non-navigable waters based on other factors listed in long-standing
federal regulations, they must seek “formal project-specific approval” from Army Corps or
EPA headquarters prior to doing so. Agency staff are not required to get permission to allow
pollution of these waters without any federal permit or limitations.

e says that “generally speaking” the agencies will continue to protect tributaries of navigable
waters and wetlands directly adjacent to those tributaries. (The exceptions to this “generally
speaking” policy are not spelled out.)

Very few waters are truly “isolated” from a scientific perspective (since pollution in or destruction
of even small wetlands, headwater steams, and scasonal waterways will have serious effects on the
biological, chemical and physical integrity of other waters). Nevertheless, key officials in the Bush
administration as well as developers, mining companies, the oil industry and other polluters are
saying that any wetland, small stream, non-navigable pond or other water that does not have an
above ground, year round, natural connection directly touching a commercially navigable
waterway should be treated as if it were “isolated.” Under this definition, even some tributaries
could be treated as “isolated.” This policy will allow destruction and pollution of waters that have
been protected by the Clean Water Act and its regulations for over 30 years.

EPA itself has estimated that some 20 million acres of wetlands in the continental U.S. are at risk of
losing Clean Water Act protection under the administration’s policy directive. In addition, tens of
thousands of miles of seasonal and headwater streams as well as small lakes and ponds are also at
risk of being deemed “isolated” and becoming discharge sites for toxics, sewage, animal waste, oil or
other pollution, as well as being dredged or filled.

468 Fed.Reg. 1991 (January 15, 2003).
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Widespread opposition to administration policies

Reaction to the administration’s plans to narrow the scope of the Act was overwhelmingly negative.
EPA and the Corps received 135,000 comments, 99% of which opposed narrowing the scope of the
Clean Water Act. Thirty-nine of the 42 states whose resource agencies commented on the plan
rejected it as bad policy that would significantly harm state interests. Many of the states wrote in
great detail regarding the additional costs that would be borne by them, the need for maintenance of
the federal “floor” of Clean Water Act protections,’ and the critical importance of maintaining
protections over even the smallest wetlands and streams in order to prevent greater pollution,
flooding, or loss of water quantity from occurring throughout their state.

In addition, numerous state and regional authorities, including the Association of State and Interstate
Water Pollution Control Administrators (ASIWPCA), Tennessee Valley Authority (TVA), New
England Interstate Water Pollution Control Commission (NEIWPCC), National Association of
Floodplain Managers, and Association of State Wetlands Managers wrote in opposition to the
administration’s plans.

The scientific community, including the Society of Wetlands Scientists, and a group of 85
preeminent stream scientists, strongly opposed the administration’s efforts, as did many of the
nation’s most important organizations representing hunters and anglers including Ducks Unlimited,
Deita Waterfowl Association, Wildlife Management Institute, the National Wildlife Federation, Izaak
Walton League, BASS, and Trout Unlimited.

Last but not least, members of Congress, including a bi-partisan group of 218 House members ~
amongst them 20 of the 34 members of this subcommittee - urged the administration to abandon the
rulemaking and withdraw the policy directive.

Notably, the major trade associations representing industries including mining, oil, developers, and
farming took a different approach. Their consistent position is that, after the SWANCC decision,
only “traditionally navigable waters” and their immediately abutting wetlands should remain
protected under the Clean Water Act. This radical effort to cut Clean Water Act protections would
result in complete loss of Clean Water Act protections for the vast majority of the nation’s streams
and wetlands.

Rulemaking abandoned, policy directive still in effect, existing rules being ignored

Public opposition to the administration’s rulemaking efforts increased when a draft of the proposed
rule was obtained by the Los Angeles Times. The draft showed that at least some officials in the
administration saw the opportunity to go a long way toward adopting the radical reduction of the Act
promoted by industry. In essence, the draft rule scrapped the key provision of existing regulations
that extends protections to most of the nation's intrastate waters. ®

% In some instances the “floor” is aciually a ceiling, since many states have adopted “no more stringent than™
provisions barring adoption of standards more protective or far-reaching than the Clean Water Act.

® In particular, the draft rule jettisoned a critical component of the existing rules, which defines waters protected
under the Act to include: “All other waters such as intrastate lakes, rivers, streams (including intermittent streams),
mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the use
degradation or destruction of which could affect interstate or foreign commerce including any such waters: which
are or could be used by interstate or foreign travelers for recreational or other purposes; or from which fish or shell
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Presumably as a result of the national outery, in December the administration announced that it was
abandoning plans for a rulemaking to officially narrow the scope of the Clean Water Act. However,
the policy directive was not withdrawn and EPA and the Army Corps have given no indication if or
when they intend to do so.

It appears that the administration plans to continue operating under the policy directive which goes
far beyond the dictates of the SWANCC decision, relies in large part on an unbalanced and outdated
discussion of recent case law to justify the policy of backing away from long-standing Clean Water
Act protections, and is flatly inconsistent with the White House decision to drop the rulemaking in
favor of keeping the existing regulatory definition of waters intact.

Even more disturbing, based upon its response to the GAO report, it appears that the Army Corps has
de facto adopted that aspect of the draft rule that abandons protection for intrastate waters (as well as
many interstate waters) — just without going through the legal and public process required by a
rulemaking. In his letter to the GAO, Assistant Secretary of the Army for Civil Works John Paul
Woodley, Jr. states that “following the SWANCC decision, it may generally be said that a water (and
associated aquatic resources) will be subject to Clean Water Act jurisdiction if the water is either a
territorial sea, a traditional navigable water, a tributary to a traditional navigable water, or an adjacent
wetland.” This view of the scope of the Clean Water Act is dramatically at odds with the existing
rules that are untouched by the SWANCC decision and have not been amended by public
rulemaking.

Preliminary evidence gathered via Freedom of Information Act (FOIA) requests suggests that many
Corp Districts are abandoning protections for waters clearly protected by the Clean Water Act and
existing rules. For example:

Since the SWANCC decision in 2001, the St. Paul Corps District, responsible for Minnesota and
Wisconsin, has decided in some 840 cases that Clean Water Act protections do not apply because of
the SWANCC decision. While only two-thirds of cases document the acreage of waters to be
impacted, this has totaled almost 4,000 acres that did not require any federal authorization. The
District has withheld jurisdiction from at least 20 large lakes, and a 300 acre wetlands complex.
‘While it is unlikely that these lakes are actually “isolated” from other waterways, even if they were,
many feature boat ramps and fishing piers that demonstrate their use in interstate recreation, a factor
that should ensure protection under the Clean Water Act.

The Port of Houston Authority proposed to construct a container port called Bayport on the
northwest shoreline of Galveston Bay. The impacted area includes [46 acres of freshwater wetlands
adjacent to the Bay (it was noted that one can stand in the wetlands and throw a stone into Galveston
Bay). Additionally, the project will bring enough saltwater into the ecosystem to destroy the current
populations of plants and wildlife. The Corps determined there are approximately 15 acres of
jurisdictional wetlands and are allowing the project to proceed.

The Galveston Corps District is interpreting the SWANCC decision so broadly that state officials
estimate more than 10,000 acres have lost all protections under the Clean Water Act in this district
alone. Many developers don't bother to even check with the Corps to see if they require a permit.

fish are our could be taken and sold in interstate or foreign commerce; or which are used or could be used for
industrial purposes by industries in interstate commerce.” 33 CFR 328.3 (a)(3).
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A company wants to mine titanium and zircon on a 6,100-acre site in the Satilla River basin in
southeast Georgia containing over 302 acres of wetlands that are deemed to be “superior” in wildlife
habitat, scenic beauty, and as a floodplain. Roads intersecting the area have many culverts and
ditches beneath and beside them, connecting all wetlands to each other and creating a single wetlands
complex. Instead of recognizing this, the Corps claimed that the 302 acres of wetlands were
“isolated,” allowing the mining company to pollute and destroy the area at will.

The impacts of removing Clean Water jurisdiction for the nation’s waters are enormous

Keep in mind that for any water that loses jurisdiction as a result of decisions in the field by the
Army Corps or EPA, all Clean Water Act protections would be lost, including the central principle,
established in section 301, that nobody may discharge into a water of the United States without a
permit. The law has one definition of waters that applies to the entire Act, so whatever waters the
rulemaking and guidance put aside would no longer receive federal legal protection against any
pollution or destruction.

The waters put at risk by the administration’s actions are critical to public health, our natural
environment, and the U.S. economy. Abandoning these waters to destruction and degradation will:

*  Pollute more waters; EPA's most recent data show that the nation’s waters are already
getting dirtier and almost half of the rivers, streams, lakes and coastal estuaries are not safe
for fishing, swimming, or boating. Even where waters are deemed “fishable” there are dietary
restrictions on fish consumption.

+ Increase flooding, as wetlands — nature’s sponges — are no longer available to absorb excess
water.

» Threaten public health from contact with bacteria, pathogens, toxics, and other pollutants
from waters that would no longer be regulated for all types of industrial discharges.

* Place community water supplies at risk, and increase treatment costs to remove pollutants.

¢ Deplete drinking water sources (like the Ogallalla aguifer in Texas) that are recharged by
playa lakes, and other wetland and stream systems.

¢ Reduce and potentially extinguish endangered or threatened wildlife species — 43
percent of which (including the whooping crane) rely on wetlands for survival.

® Place at risk the breeding habitat used by over half the ducks in North America.

» Eliminate many seasonal wetlands that serve as nurseries for juvenile frogs, toads,
salamanders and other species, and small streams that also are essential to sustain healthy
populations of fish, amphibians and other aquatic species.

The threats posed to the nation’s waters are not limited simply to small “insignificant” wetlands, and
they are not merely hypothetical. I would like to give you examples from two of my recent cases
representing citizens.

In a series of cases, I represented life-long residents, mostly farmers and orchardists, in the Yakima
Valley in south-central Washington in several suits against industrial dairies. My clients were
traditional farmers that had been making their living in the Yakima Valley for decades before the
industrial dairies began to move in from California and other more populated areas. They soon
began to see and smell the damage that these industrial operations were causing in their community.
The dairies were, among other things, using natural drains to convey manure-contaminated
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wastewater to holding pits, as well as over-irrigating manure wastewater that ran off into the natural
drains. These drains were intermittent or ephemeral streams that are tributaries to the Yakima River,
between two to five miles downstream of the facilities, just the types of waters many in the regulated
community would argue should not receive Clean Water Act protections. See CARE v. Henry
Bosma, 65 F. Supp. 2d 1129, 1138, 1144 (ED. Wa. 1999).

One of the cases involved the then-largest dairy CAFQ in the State of Washington (over 5,000
milking cows), the Bosma Dairy. The highest fecal coliform (pollution associated with animal
manure) readings in the entire region were found in the drains that ran through Bosma's property.
See Community Association for Restoration of the Environment v. Henry Bosma Dairy, 2001 WL
1704240 at *10 (E.D. Wa. 2001). The case took five years for the citizens to prosecute through the
federal courts, involving four reported decisions, including the two cited above. See also 54 F. Supp.
2d 976 (1999); 305 F.3d 943 (2002). The defendant, Henry Bosma, had manipulated the state and
federal agencies for two decades before CARE took action through the citizen suit provisions of the
Clean Water Act.

After the initial lawsuit under section 402 of the Clean Water Act was underway, the polluter, Mr.
Bosma, placed nearly two acres of manure piled as high as eight feet on land adjacent to a stream.
(See Pictures 1-7). The pictures provided with this testimony, some of which are best viewed pasted
together as a panorama, tell one small part of the story about the need to protect all of the nation’sy
waters. The first pictures were taken in May 1998 before we knew whose property it was. We
discovered shortly before taking Mr. Bosma’s deposition in November 1998 that the property in
question was his. When presented with evidence of his poliuting activity, rather than acknowledge
the offense, Mr. Bosma's response was to try to destroy the stream that ran through his property.
(See Pictures 7 and 8). That seasonal stream ran about seven miles through farmland to the Yakima
River. See CARE v. Bosma, 65 F. Supp. 2d at 1150. We then filed a second complaint for violating
the dredge and fill permitting requirement of section 404 of the Clean Water Act. Of course, water
has a way of reestablishing itself and the stream began to reform itself only months after literally
being plowed under. (See Picture 9). That case settled the day before we were to pick a jury and Mr.
Bosma agreed to protect the waterway that ran through his property with a buffer on either side. If
the regulated community got its way, such streams would be subject to unlimited pollution and filling
and downstream clients, like mine, would suffer the consequences.

Another example involves another Bosma dairy in Idaho. In that case the dairy CAFO (well over
2000 animals) was located on a plateau above two adjacent ranches. The Western Environmental
Law Center represented the Idaho Rural Council, whose members included the ranch families. One
ranch was homesteaded by the Butler family nearly a century ago and the family still ranches that
property. Each ranch was dependent on springs whose source was the shallow aquifer that ran
beneath the CAFQ. Bosma had for years simply bulldozed dead animals, calf fetuses, medical waste,
syringes, and manure into a ravine where one of the springs surfaced. (See Pictures 10-18); Idaho
Rural Council v. Jacob Bosma, 143 F. Supp. 2d 1169, 1176 (D. Id. 2001). The spring ran down
through one rancher’s property (and was used for watering free-ranging livestock) into an irrigation
canal that led to a nearby creek, a downstream recreational reservoir, and then to the Snake River.

Id. at 1179. As the court itself noted in IRC v. Bosma, “...whether pollution is introduced by a
visible, above-ground conduit or enters the surface water through the aquifer matters little to the fish,
waterfowl, and recreational users which are affected by the degradation of our nation's rivers and
streams.” Id at 1180.
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These small, intermittent streams are the lifeblood of the arid West. Pollution discharged into these
tributary arteries pollutes the larger bodies of water, and if allowed to be destroyed, reduces the
already limited quantity of surface water upon which people and wildlife depend.

Destruction or pollution of scasonal streams, small springs, wetlands and other waters inevitably
leads to greater degradation and pollution of the largest and most treasured of our nation’s waters,
including the Great Lakes, Chesapeake Bay, Everglades, Gulf of Mexico, and Mississippi, Ohio,
Illinois, Tennessee, Snake, Columbia, Colorado and Rio Grande Rivers, to name a few.

Water flows downhill, and there can be no doubt that pollution, whether it is animal waste, raw
sewage, or industrial chemicals, will flow downstream from the upper reaches where it may be
discharged. In addition, as unprotected small streams and wetlands are filled and lost, their ability to
filter or absorb sediment, nutrients, and floodwaters will also be lost, ensuring even greater harm to
downstream waters (and the business and recreational interests that rely on them). In the West,
where the mighty Colorado already often dries up before reaching the Pacific Ocean, this means that
many critical sources of water would disappear completely.

Molecules matter

Industry supporters of restricting Clean Water Act protections to only the pation’s largest waters (and
their immediately adjacent wetlands) seek to discredit this fact of hydrology -- that all the waters and
pollution run down hill and will ultimately reach these larger waters -- by dismissing it as a concern
about “migratory molecules.” This “flat earth” argument is either remarkably ignorant or remarkably
disingenuous. It is well established that upstream contaminants eventually contaminate larger water
bodies, and that low-level exposure to numerous toxins, ranging from heavy metals to industrial
chemicals to microbes, can pose serious health risks.

Health officials are rightly alarmed about the amount of lead be found in the drinking water of the
nation’s capital, at levels which are measured in mere parts per billion.

The country has recently received warnings from federal officials and public health experts that
pregnant women and small children should limit the amount of tuna fish they eat (or avoid it
altogether) because of mercury content. As the Washington Post noted in its report on the public
health warnings, “[e]ven in trace amounts, mercury, a toxin, can cause neurological and
developmental problems in infants and young children.”” It is well known that the air deposition of
“migratory molecules” of mercury into our waterways is the greatest source of the contamination that
is finding its way into the food supply.

For another example of a microscopic pollutant, not a toxic chemical, that can wreak havoc on public
health, consider the parasite cryptosporidium, most commonly found in animal waste, and
responsible for the deaths of more than 100 people and the illnesses of over 400,000 people in
Milwaukee, Wisconsin in 1993 when it reached the public’s drinking water. Water utilities are now
spending millions of dollars to upgrade their treatment systems to prevent further outbreaks of death
and illness from this pernicious microbe. See also, CARE v. Henry Bosma Dairy, 2001 WL 1704240
at *9 (“[TThe Court finds that there are significant public health risks from the presence of human
pathogens--disease causing organisms--such as salmonelia, E coli 0157:H7 ("E coli"),

? Mark Kaufman, Limits Urged on Eating Tuna, W ASHINGTON POST. Mar. 20, 2004, at A1, AR.

10



124

Cryptosporidium parvam, and Giardia lamblia which are found in the dairy cow or calf manure of
infected cattle. When dairy cow or calf manure, or manure wastewater, or manure water is used for
irrigation and discharges into the public waters of the state, the public is exposed to significant health
risks. Given the health risks to the public from exposure to manure contaminated water, Congress
acted wisely in enacting the CWA, which requires CAFO's like the Bosma Defendants to obtain
NPDES permits and forbids any discharge of manure contaminated water to the waters of the United
States or waters of the state.”)

Just these few contemporary examples make clear why making light of concern over “migrating”
poliution is not only bad policy but grossly insensitive to the real world public health and economic
impacts of uncontrolled pollution in the nation’s waters.

The GAO Repornt

We concur with the GAO's findings that, to the extent public information is available, there appear to
be significant differences amongst Corps Districts in how they determine which waters remain
protected under the Clean Water Act. In addition, we agree that the Corps has done a poor job of
documenting their practices and making the information available to the public.® We support the
GAQ’s recommendations that the Corps and EPA: 1) conduct a survey of all district office practices
in making jurisdictional determinations to determine if significant differences exit, 2) evaluate
whether and how these differences need to:beaesolued, 3) require districts to document their
practices and make this information publicly available (and, we would suggest, accessible by
internet).

The inconsistencies discovered by the GAQO are of great concern to the public because they provide
additional evidence that waters long-protected by the Clean Water Act are being abandoned by the

Army Corps. To make matters worse, these ad hoc decisions are being made without any notice to

the public.

Developers and others interested in removing Clean Water Act protections from as many waters as
possible will seek to use the GAO reports as justification for their agenda; suggesting that somehow
the Corps’ inconsistent practices are proof that waters should “consistently” lose protections. There
is no logic to this argument.

Moreover, the permitting statistics revealed in the GAO report severely undercut the argument that
developers and others are being harmed by the Corps’ current permitting practices, whatever their

inconsistencies. The report notes that in FY 2002, the Corps denied only 128 permits out of 85,445
that were submitted, a total of .15%.°

What is the appropriate response to the GAO’s findings?

We anticipate that industry representatives, at today’s hearings and elsewhere, will argue that the
GAO’s findings underscore the need for a rulemaking to “clarify” which waters remain protected
under the Clean Water Act, post-SWANCC, to provide the regulated community with much-needed

® Indeed, this is a perennial problem with the way the Army Corps administers the 404 program which we have
sought to correct for many years to no avail.

 The GAO notes that 4,143 applications were withdrawn in FY 2002. If withdrawn applications are combined with
the 128 permit denials, the percentage of permits not granted rises to 5%.
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“certainty” as to whether specific waters are or are not protected from projected discharges of toxics,
sewage, dredged or fill materials or other pollutants. We disagree with these conclusions.

Congress has been clear since 1972 that the purpose of the Clean Water Act is to “restore and
maintain the chemical, physical and biological integrity of the nation’s waters.” To that end, it was
the intent of Congress to give the Act’s jurisdictional scope “the broadest possible constitutional
interpretation unencumbered by agency determinations which have been made or may be made
for administrative purposes.”’® The current Clean Water Act rules, proposed in 1975 and finalized
in 1977, fully reflect Congress’ intent, by extending protection to those intrastate waters, “the use,
degradation or destruction of which could affect interstate or foreign commerce...”

The SWANCC decision did not necessitate amending the existing rules that have governed
implementation of the Clean Water Act for more than 25 years, and there is no reason to change
those rules now.

Another popular response to opposition to the administration’s current policies has been to urge
reliance on the states to step-in and provide protections that will substitute for lost Clean Water Act
jurisdiction. As noted above, 39 of the 42 states that commented on the ANPRM and policy
directive, as well as range of state-based associations including ASIWPCA and others, rejected this
notion as impractical and unwise. Loss of Clean Water Act jurisdiction will mean that all the federal
protections of the Clean Water Act are lifted. So unless a state has comprehensive protection for
discharges into streams and other waters from dredging and filling, point sources, oil spills, etc. then
the loss of CWA protection would still be significant.

In addition, loss of CWA protections will shift a great deal of the financial and resources burden of
the federal protections onto the state, which is one reason so many states oppose narrowing the scope
of the Clean Water Act. Most states rely heavily on the federal agencies to fund enforcement, and
will not have resources available to pursue their own enforcement activities. Finally, even if a
particular state adopts strong protections, if its neighboring states are not so protective, pollution
from those neighboring states may still affect the waters of the protected state. Of course, wildlife
does not recognize state (or international) boundaries, and many bird species, especially waterfowl
and shorebirds, rely on healthy wetland habitats across their migratory routes. A loss of one link in
the chain of migratory, breeding, or wintering habitat can severely impact these species.

The financial and personnel costs for a state to absorb all of the protections and programs currently
covered by the Clean Water Act would be enormous. In addition, many states prohibit their state
laws from being any more protective than the federal law. Finally, numerous states pointed out that,
cven if they could have laws more protective that the federal Clean Water Act, financial and political
pressures within their state would make enactment of such protections almost impossible, Indeed,
although one state, Wisconsin, has enacted a law to fill the SWANCC gap, two states, Ohio and
Indiana, have weakened existing protections, and South Carolina may soon do the same. The states
were very clear that they need and want the federal protections provided by the Clean Water Act.

Instead, the Bush administration should take the following steps to ensure full and proper protection
for the nation’s waters:

'% 92D CONGRESS - FLOOR ACTIVITY: House Agreement to Conference Report on S. 2770, Oct. 4, 1972; 92
Cong. House Debates 1972; FWPC72 Leg. Hist. 13 CONGRESSIONAL RECORD Vol. 118 - House of
Representatives -- Oct. 4, 1972, Statement of Rep. Dingell.
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e Withdraw the policy directive (guidance) that was issued in January 2003,
¢ Direct agencies, particularly the Army Corps, to implement fully current regulations.

* Require all agencies to keep track and make publicly accessible any decision not to
assert jurisdiction over a water.

» Support passage of the Clean Water Authority Restoration Act (CWARA), H.R. 962, "

The Clean Water Authority Restoration Act (HLR. 962)

The Clean Water Anthority Restoration Act, which currently has 118 co-sponsors, inclading 12
members of the subcommittee, reaffirms the historic scope of the Clean Water Act, as it was
commonly understood for the last thirty years, prior to the Supreme Court’s SWANCC decision and
this administration’s efforts to reduce protections.

The legislation has three main components:

First, it contains a series of findings articulating the important values of our waters, including
wetlands and seasonal streams, as sources of drinking water, recreation, habitat and their many
functions including filtering pollution, absorbing floodwaters, and recharging groundwater aquifers.

Second, it includes a definition of “waters of the United States,” the term that determines the scope of
the entire Clean Water Act. This definition is taken from the existing regulatory definition of
“waters of the United States,” shared by both EPA and the Army Corps in their regulations (see 33
CFR 328 .3 and 40 CFR 230.3(s)). This is the same definition that has been on the books since at
least 1977, and which reflects the understanding of Congress when the Clean Water Act was passed
in 1972,

Third, it deletes the use of the word “navigable” from the Clean Water Act to clarify that the law
pertains to “waters of the United States,” that would then be defined using the definition described
above. This change is in response to the SWANCC decision, in which some members of the Court
suggested that Congress only intended to protect “navigable” waters when it passed the Clean Water
Act. Deletion of the word “navigable” from the Act would clarify this serious misreading of
Congress’ intent.

Conclusion

In closing, Mr. Chairman, I want to thank you and the Ranking Member for holding this hearing.

The scope of jurisdiction of the Clean Water Act is a critical issue of national import; affecting the
quality and safety of all of our waters for purposes of drinking, fishing, swimming, recreation,
irrigation, food production and industrial nse. You have seen examples from real people’s lives
today that underscore the significance of protecting all of our nation’s waters. There are three critical
points in this regard that I wish to leave you with today:

N

' We also urge all of the subec ittee to co-sponsor H.R. 962,
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First, the administration’s policies are far-reaching, and bear upon the health of the nation’s
wetlands, streams, lakes and other waters, including all downstream waters that could be impacted by
loss of Clean Water Act protections of these waters.

Second, for those waters that are declared to be outside the jurisdiction of the Clean Water Act, all of
the Act’s protections would be lost, including the blanket prohibition on discharging without a
permit, permit requirements for discharging from a point source, and a duty to take adequate steps to
prevent spills of oil or other hazardous substances from reaching the nation’s waters."”

Third, every member should consider the potential loss of truly unique aquatic resources in his or her
district that could take place if the administration’s policies are not reversed. Every region of the
country has unique types of wetlands and streams, many of which support unique species, including
some that are endangered or threatened, that may exist only in a very small section of the country
(and the world). These waters, including arroyos, prairie potholes, bogs, playa lakes, forested vernal
pools, or desert springs are part of each region of the country’s cultural heritage. These imperiled
treasures should be passed on for generations to appreciate and enjoy, not bulldozed or polluted as
quickly and cheaply as possible.

‘Whether the protections of the Clean Water Act are maintained or weakened will have an affect on
every citizen throughout the country. We respectfully urge the subcommittee to ensure that the
Clean Water Act is fully implemented as the 92™ Congress intended and as the public so clearly
desires and deserves.

"* In addition, oil spills into non-waters of the United States would no longer be eligible for cleanup funds from the
Oil Spill Liability Trust Fund (OSLTF), resulting in a potentially enormous shifting of cleanup costs to the states.
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1 am very pleased to present this testimony on inconsistent regulation of wetlands and other
waters on behalf of the National Association of Flood and Stormwater Management Agen-
cies (NAFSMA).

Background on NAESMA

NAFSMA represents more than 100 local and state flood control and stormwater manage-
ment agencies serving a total of more than 76 million citizens and has a strong interest in this
important issue.

NAFSMA's members are public agencies whose function is the protection of lives, property
and economic activity from the adverse impacts of storm and flood waters. NAFSMA
member activities are also focused on the improvement of the health and quality of our
nation’s waters.

The mission of the association is to advocate public policy, encourage technologies and
conduct education programs to facilitate and enhance the achievement of the public service
functions of its members. Many of NAFSMA’s members are currently involved in ongeing
water resources projects with the Corps of Engineers, including flood management and
environmental restoration projects.

Since the organization was formed in 1979, NAFSMA has worked closely with the U.S.
Army Corps of Engineers and other federal agencies, including the U.S. Environmental
Protection Agency and the Federal Emergency Management Agency. Many of our members
are local sponsors on Corps-partnered flood control and environmental restoration projects
with the Corps. We appreciate this committee’s efforts to move a Water Resources Develop-
ment Act last year and hope that we will see a water resources bill enacted this congressional
session. NAFSMA members are on the front line protecting their communities from loss of
life and property and therefore the organization is keenly aware that flood management mea-
sures are a necessary investment required to prevent loss of life and damages to people’s
homes and businesses. Flood management has proven to be a wise investment that pays for
itself by preserving life and property and reducing the probability of repeatedly asking the
federal government for disaster assistance.

Over the past twenty years of NAFSMA's existence, our relationship and the role of our
agencies and the Corps of Engineers have changed. Our members are dedicated to looking
at both non-structural and structural approaches to flood management. Environmental resto-
ration is a key focus of our member agency missions as well as the Corps. Urban stream
restoration and other similar projects have been undertaken and have been quite successful.

2
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NATFSMA participated on both of the U.S. EPA’s Stormwater Phase Il and Urban Wet
Weather Federal Advisory Committees. We continue to work closely with the agency on
Phase I and Phase II NPDES Stormwater Management issues.

We are proud of the commitment of our member agencies to protect and restore the environ-
ment. The Corps and U.S. EPA are important partners to state and local water resource
management agencies in carrying out environmental protection and restoration initiatives.

Throughout the last decade, however, one of the areas where our member agencies have
experienced significant roadblocks and expensive and dangerous delays has been that of
wetlands regulation. As a result, NAFSMA has been involved in a number of legal activities
aimed at assisting our members to carry out their local responsibilities. Our most significant
issue has involved the inability of flood control districts and public works agencies to carry
out normal routine maintenance on flood control channels, and debris control and detention
facilities.

Tulloch Litigation

In 1993, the Corps of Engineers promulgated a regulation that has come to be known as the
Tulloch Rule. The rule resulted from a settlement reached between the government and an
environmental group in litigation (the “Tulloch litigation™) that challenged the application of
the Corps’ dredge and fill permitting authority to land clearing and excavation that affected a
wetland in the course of a private developer’s project. When the Corps translated the terms
of the settlement into regulatory language, the significance of the policy changes went well
beyond the issues originally in litigation, and had a profound affect on the ability of public
agencies to engage in routine maintenance activities. Whereas previously the Corps had not
required dredge and fill permits for routine maintenance, under the Tulloch rule virtually any
activity that resulted in a redeposit of dredged material in a jurisdictional water or wetland
required a permit.

NASFMA and many other interests challenged the Tulloch rule in litigation in the federal
District Court for the D.C. Circuit. That court, and subsequently the U.S. Court of Appeals
for the D. C. Circuit, held that the Tulloch rule exceeded the Corps’ authority under the
Clean Water Act. This sent the issue back to the agencies, and in 1999, the Corps issued an
interim regulation that excluded from permit requirements “incidental fallback” from activi-
ties that it might otherwise consider jurisdictional. Unfortunately, neither the appellate court’s
decision, nor the rule which purported to implement it, provided clear and consistent guid-
ance on which public agencies could rely. Questions continue to arise as to what constitutes
“fallback” and when it is “incidental”. Implementation of these regulatory terms has not been
uniform from one case and one Corps district to the next.

-3-
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Worse, the fundamental question of when the results of routine maintenance activities consti-
tute “additions” to jurisdictional waters, thereby requiring permits, remains very elusive. Asa
result, public agencies pursuing public functions have no regulatory certainty, and are fre-
quently forced to incur significant delays and added costs before undertaking needed facility
maintenance, or alternatively to proceed with needed projects and expose themselves to
regulatory and enforcement risks. Current questions about the definition of what activities
are jurisdictional remain problematic for flood management agencies trying to keep their
systems operable.

In many of'the flood control systems in the western United States, natural channels play an
integral role in flood protection while supporting habitat and natural water quality functions.
The flood control systems in a number of communities were built around and included these
natural channels. Unfortunately, in arid and semi arid climates, natural channels lack sufficient
flow to maintain a clear waterway and they tend to support thick vegetation growth from
bank to bank. 1f these channels cannot be cleared the community is placed in harm’s way.

The flood risk is very real and at one point, a number of our California member agencies
were told by the Federal Emergency Management Agency’s National Flood Insurance Pro-
gram that any claims due to flooding in these areas where the channels were blocked would
be subrogated against the flood control agencies, since the channels had not been adequately
maintained. So while two federal agencies were telling the flood control agencies they could
not clear the channels, another federal agency was clearly sending the message that the
channels must be cleared. FEMA requires local governments 1o assure the maintenance of
flood carrying capacity of flood management projects, such as enlarged channels, as a
condition of revising FIRMs to reflect the effects of the projects. At the same time the Corps
of Engineers, under its 404 permit process, makes it more difficult and expensive for local
governments to perform the required, and necessary, maintenance. FEMA’s Technical Map-
ping Advisory Council, in its 1998 annual report, encouraged FEMA to work with the Corps
of Engineers to develop 404 permit regulations which exempt maintenance of FEMA cred-
ited flood management projects.

Many man-made flood management facilities are classified jurisdictional and require permits
prior to routine maintenance critical to the public’s health and safety. The current regulations
require that if these facilities are allowed to have vegetation established within them, then the
responsible public agencies must mitigate for the removal of such vegetation, suffer unnec-
essary delays, and excessive maintenance and administrative costs. This practice, in es-
sence, promotes the ‘scorched earth policy’. Instead of getting credit for the temporal
development of this vegetation between maintenance cycles, public agencies are forced not
to allow the establishment of it in the first place to avoid being penalized when the facility
requires maintenance. We strongly recommend the establishment of guidance allowing pub-
lic agencies the ability to properly manage their public infrastructure without having to imple-
ment the scorched earth policy. This would provide greater value to the watersheds by

-4-



132

providing water quality functions as well as habitat functions for the species that could use
these facilities.

Since the Tulloch decision, NAFSMA has become involved in a number of additional cases
that involved Clean Water Act permitting issues. Most recently, NAFSMA filed an amicus
brief along with a number of other national water organizations in the case just remanded by
the Supreme Court involving the South Florida Water Management District and the
Miccossukee Tribe, and the Deaton case, where NAFSMA and a number of regional water
agencies requested the Supreme Court to review this case because of our concerns about the
possible broadening of permitting jurisdiction.

Unless something changes in the regulatory arena, funds that could be directed to stormwater
management activities will need to be directed to meeting legal challenges. The organization
like many other national groups urged U.S EPA and the Corps to issue a rulemaking follow-
ing the SWANCC decision that would clarify a number of the key definitions used in the
regulatory arena. Just coming up with a consistent definition across the federal agencies for
such key terms as “navigable waters,” “waters of the United States,” “isolated waters” and
“tributaries” would go far in freeing up legal dollars that could be directed toward achieving
true environmental benefits. It is also important that a universal understanding of jurisdic-
tional bases related to traditional navigable waters and interstate and foreign commerce be
established. Since the process of requiring a 404 permit triggers the involvement not only of
U.S. EPA and the U.S. Army Corps of Engineers, but also the U.S. Fish and Wildlife Ser-
vice, the states in some cases, and the Regional Water Quality Boards in California’s case,
just issuing a consistent set of definitions that could be supported by all the agencies would
be a much welcomed accomplishment that would help significantly to address such incon-
sistencies as identified by the U.S. General Accounting Office and others.

NAFSMA was very disappointed that the Administration failed to issue a rulemaking in
response to the Solid Waste Agency of Northern Cook County vs. U.S. Army Corps of
Engineers Decision, commonly referred to as the SWANCC Decision. We believe the Ad-
ministration is obliged to adjust its CWA rules to come in line with the Supreme Court’s
decision and not dismiss this obligation by a tally of comments as if they were votes on the
issue. We are concerned that this was a missed opportunity to clarify some of the very
broad and overly subjective definitions that necessarily lead to different interpretations by
different permit writers and federal, regional and local agencies.

General Accounting Office Report

The report from the General Accounting Office on Waters and Wetlands dated February
2004 clearly demonstrates numerous differences between 16 Corps District offices in the
interpretation of what constitutes a jurisdictional waters of the US. NAFSMA members can
attest to these differences, especially those of us within the arid southwest. Within our
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generally dry region, jurisdictional delineations have gone so far as to determine that stormwater
running down a paved street makes that street jurisdictional and warrants mitigation if that
water is placed in a storm drain. Agricultural drainage ditches constructed by farmers within
areas that historically had flows traversing in a sheet flow condition, have also been classified
as jurisdictional and an ephemeral river. This “river” which only receives flows in direct
response to rainfall, has had its 20 year floodplain classified as problematic and potentially
jurisdictional, despite the absence of any ordinary high water mark, hydric soils, hydrology
or hydric vegetation beyond that found within the minimal levees where stormflows are
confined.

The report points to various differences within the Corps’ Districts. While we believe that is
true, significant differences can occur within the Districts themselves depending on which
staff member is working on your project. This is due to the lack of uniform guidance on the
definition of waters of the U.S., what constitutes an ordinary high water mark, and for the
implementation of jurisdictional delineations. We recognize that the need for regional differ-
ences is important and support the establishment of clear guidance to provide uniformity
within regions and districts and consistency that reflect the true intent of the Clean Water Act.

NAFSMA members understand that environmental issues must be addressed and/or miti-
gated to allow flood control projects to be constructed. One of NAFSMA’s concerns has
been the reasonable application of Section 404 permits and their related requirements nation-
wide.

NAFSMA’s flood management policies state the following:

NAFSMA supports the development of reasonable guidelines, standards and mitiga-
tion requirements that recognize regional differences.

NAFSMA supports the practice of including federal permitting as a part of operation
and maintenance manuals upon turnover of federal projects to local sponsors and the
use of a watershed or watercourse plan that allows the local agency to perform the
required maintenance and/or construction of locally financed flood management facili-
ties without the need to obtain additional federal permits.

NAFSMA encourages the Corps of Engineers to better coordinate with all local, state
and Federal agencies to streamline the issuance of Federal permits.

NAFSMA supports adequate funding of resources for regulatory permitting. Although
NAFSMA supports many of the changes outlined by the Corps in the USACE 2012
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report, the organization is concerned that recent changes will further stretch the Corps
ability to process much needed regulatory permits.

NAFSMA supports the General Accounting Office’s recommendation for the Corps
to survey its Districts to solicit information on differing approaches to determining
wetlands jurisdiction, but we urge that national stakeholder groups representing those
impacted by these decisions to play a role in the interpretation and understanding of
the findings. NAFSMA would welcome the opportunity to participate in a national
stakeholder discussion of these issues.

1 welcome questions and also urge you to contact Executive Director Susan Gilson at 202-
218-4133 for additional information.
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Good morning Mr. Chairman and Members of the Subcommittee. We welcome
this opportunity to speak to you about Clean Water Act (CWA) jurisdictional issues and
practices. As part of responding to your March 8, 2004 letter of invitation, our testimony
also will provide background information on the roles and responsibilities of the Army
Corps of Engineers (Corps) and Environmental Protection Agency (EPA) under section
404 of the CWA, address the current regulatory and legal status of federal jurisdiction in

light of the issues raised by the Supreme Court ruling in Solid Waste Agency of

Northern Cook County v. the U.S. Army Corps of Engineers, 531 U.S. 159 (2001)

(SWANCC), briefly summarize the most recent Army and EPA guidance on CWA
jurisdiction — including the regulation of wetlands and other waters, and address the
steps the two agencies are undertaking to enhance consistency of CWA jurisdictional

determinations.

Overview of the CWA Section 404 Program and the SWANCC Decijsion
A primary goal of the CWA is to restore and maintain the physical, chemical, and

biological integrity of the Nation's waters, inciuding wetlands, through programs such as
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section 404. Wetlands are among the Nation’s most valuable and productive natural
resources, providing a wide variety of functions. They help protect water quality,
support commercially valuable fisheries, and provide primary habitat for wildlife, fish,
and waterfowl. In the 32 years since its enactment, the CWA section 404 program —
together with Swampbuster, ongoing public and private wetlands restoration programs,
and active State, Tribal, local, and private protection efforts — has helped to prevent the
destruction of hundreds of thousands of acres of wetlands and the degradation of
thousands of miles of rivers and streams. The annual rate of wetland loss, from
development as well as subsidence and other natural causes, is estimated to have
been reduced from 460,000 acres per year during the 1950s to 60,000 acres annually
between 1986 and 1997. Since 1990, the federal government has endorsed a no net
loss of wetlands policy and this policy remains in force. In terms of the section 404
program, this goal is being accomplished through avoidance, minimization, and
compensation for unavoidable impacts to aquatic resources. Protection of wetlands
has reduced downstream flooding, and protected fish and wildlife habitat and water
quality.

The Corps and EPA coordinate to administer the CWA section 404 regulatory
program which covers discharges of dredged and fill material into waters of the United
States, including wetlands. Under section 404 of the CWA, any person planning to
discharge dredged or fill material into waters of the United States first must obtain
authorization from the Corps (or a Tribe or State approved to administer the section 404
program) in the form of an individual permit or a general permit before undertaking that
activity. In practice, the vast majority of projects (95% in 2003) are autho’ﬁzed under
general permits, which require less paperwork by the project proponent than an
individual permit application. The Corps is responsible for the day-to-day administration

of the section 404 program, including reviewing permit applications and deciding
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whether to issue or deny permits. EPA’s role under CWA section 404 includes
coordinating with States or Tribes that choose to administer the section 404 program,
interpreting statutory exemptions from the permitting requirement, and sharing
enforcement responsibilities with the Corps. EPA also develops, in consultation with
the Corps, the section 404(b)(1) Guidelines, which are the environmental criteria that
the Corps applies when deciding whether to issue section 404 permits. Under these
guidelines, a discharge is permittable only when there is no practicable alternative with
less adverse effect on the aquatic ecosystem, appropriate steps have been taken to
minimize potential adverse effects to the aquatic ecosystem, and unavoidable impacts
are mitigated.

EPA and the Corps have a long history of working together closely and
cooperatively in order to fulfill our statutory duties. For example, in 1989, the agencies
entered into a Memorandum of Agreement (MOA) allocating responsibilities between
EPA and the Corps for determining the geographic jurisdiction of the section 404
program. The MOA recognizes that EPA will have the uitimate authority to determine
the scope of geographic jurisdiction and the Corps performs the majority of the
geographic jurisdictional determinations as an integral part of its permitting
responsibilities. ) )

In 2001, the Supreme Court rendered a decision in the Solid Waste Agency of
Northern Cook County v. U.S. Army Corps of Engineers (SWANCC) case. This
decision has affected the scope of federal jurisdiction under the CWA and the section
404 reguiatory program. SWANCC involved a challenge to Clean Water Act jurisdiction
over certain isolated, intrastate, non-navigable ponds in lllinois that were‘“.part of an
abandoned sand and gravel mining operation, but which, over time functioned as

habitat for migratory birds.
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In SWANCC, the Supreme Court held that the Corps had exceeded its authority
in asserting CWA jurisdiction pursuant to section 404(a) over isolated, intrastate, non-
navigable waters under 33 CFR Part 328.3(a)(3), based solely on their use as habitat
for migratory birds pursuant to the so-called “Migratory Bird Rule,” 51 Fed. Reg. 41217
(1986). At the same time, the Court in SWANCC did not disturb its earlier holding in
United States v. Riverside Bayview Homes, 474 U.S. 121 (1985), which found that the

Congressional concern for the protection of water quality and aquatic ecosystems was
evidence of its intent to regulate wetlands “inseparably bound up with” jurisdictional
waters. 474 U.S. at 134.

Although the SWANCC decision did not expressly invalidate any part of the CWA
or of the regulations (the so-called “Migratory Bird Rule” is not a regulation but is
actually an excerpt from the preamble to the Corps 19886 rule), it does have important
implications for the scope of waters protected by the section 404 program, as well as
implications for other Clean Water Act programs whose jurisdiction depends upon the
meaning of “navigable waters.” The Corps’ and EPA’s interpretation of the scope of
CWA geographic jurisdiction since SWANCC seeks to achieve the goals and objectives
of all CWA programs, including section 404, while at the same time maintaining
consistency with the Court’s decision. ’

The Supreme Court's invalidation of the use of the “Migratory Bird Rule” as a
sole basis for CWA jurisdiction over certain isolated waters has focused greater
attention on CWA jurisdiction generally, and, specifically, over tributaries to jurisdictional
waters and over wetlands that are “adjacent wetlands” for CWA purposes. This
attention to tributary and adjacent status is largely due to the fact that thz—;z “Migratory
Bird Rule” criteria were often applied in the field since 1986 as a basis for jurisdiction
over aquatic areas; whether or not these areas were jurisdictional on some other basis

(e.g., as adjacent wetlands) did not need to be addressed.
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“Navigable waters” are defined in section 502 of the CWA to mean “waters of the
United States, including territorial seas.” In SWANCC, the Court determined that the
term “navigable” had some significance in indicating the authority Congress intended to
exercise in asserting CWA jurisdiction. After reviewing the jurisdictional scope of the
statutory definition of “navigable waters” in section 502, the Court concluded that
neither the text of the statute nor its legislative history supported the Corps’ assertion of
jurisdiction over the waters involved in SWANCC.

In SWANCC, the Supreme Court recognized that “Congress passed the Clean
Water Act for the stated purpose of ‘restoring and maintaining the chemical, physical,
and biological integrity of the Nation’s waters™ and noted that “Congress chose to
‘recognize, preserve, and protect the primary responsibilities and rights of States to
prevent, reduce, and eliminate poilution, to plan the development and use (including
restoration, preservation, and enhancement) of land and water resources.” Expressing
“serious constitutional and federalism questions” raised by the Corps' interpretation of
the Clean Water Act, the Court stated that “where an administrative interpretation of a
statute invokes the outer limits of Congress’ power, we expect a clear statement from
Congress that it intended that result.” Finding “nothing approaching a clear statement
from Congress that it intended CWA jurisdiction to reach an isolated sand and gravel
pit,” the Court held that the “Migratory Bird Rule,” as applied to petitioners’ property,
exceeded the Corps authority under section 404.

Since the SWANCC decisions, courts of appeal in five judicial circuits have
addressed the scope of CWA jurisdiction. The 4th, 6th, 7th and 9" circuits have upheld
jurisdiction over tributaries (including non-navigable tributaries) and adjaéent wetlands,
finding that the SWANCC decision does not affect the scope of CWA jurisdiction over
such waters. Several of these decisions are currently the subject of petitions for

certiorari pending before the U.S. Supreme Court. Two 5th Circuit decisions, although
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not squarely in conflict with the other Circuits, reasoned in non-binding discussion that
SWANCC narrowed jurisdiction over tributaries to include waters that are actually

navigable or waters adjacent to an open body of navigable water.

Corps and EPA Activities to Improve Consistency, Transparency, Predictability,
and Best Available Science in Section 404 Implementation

Since SWANCC, the Corps and EPA have re-emphasized the need to ensure
that the section 404 program is implemented with appropriate consistency,
transparency, predictability, and the best available science. In January 2003, following
coordination with the Department of Justice, the EPA and Army General Counsels
issued clarifying guidance regarding the Supreme Court's decision in SWANCC. The
guidance recognizes that jurisdictional decisions will be based upon Supreme Court
cases, including Riverside Bayview Homes and SWANCC, relevant regulations, and
applicable case law in each jurisdiction. Because the January memorandum is internal
guidance, it does not impose legally binding requirements on EPA, the Corps, or the
regulated community. Moreover, its applicability depends on the specific facts of
individual proposals. The guidance was provided to agency field offices and also
published as Appendix A to the agencies’ Advance Notice of Propo:sed Rulemaking
(ANPRM), soliciting public comment, information and data on issues associated with
the definition of “waters of the United States” (68 Fed. Reg. 1991, January 15, 2003).
The guidance was distributed in this manner to ensure its availability to interested
persons and to help better inform public comment.

The January 2003 guidance makes a number of key points with re;gard to
assertion of Clean Water Act jurisdiction, providing that:
> Field staff should not assert jurisdiction over isolated wetlands and other isolated

waters that are both intrastate and non-navigable where the sole basis for

asserting jurisdiction is based on the following factors which were contained in
the preamble language known as the “Migratory Bird Rule™
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. Use as habitat by birds subject to Migratory Bird Treaties or which cross
State lines;
. Use as habitat for endangered species; or
. Use to irrigate crops sold in commerce.
> Field staff should continue to assert jurisdiction over traditional navigable waters

(and adjacent wetlands) and, generally speaking, their tributary systems (and
adjacent wetlands).

. The guidance discusses the agencies’ regulations which define traditional
navigable waters as waters that are subject to the ebb and flow of the
tide, or waters that are presently used, or have been used in the past, or
may be susceptible for use to transport interstate or foreign commerce.

. Field staff should seek formal project-specific headquarters concurrence prior to
asserting jurisdiction over isolated, non-navigable, intrastate waters based on the
following factors which are fisted in 33 CFR section 328.3(a)(3):

. Use by interstate or foreign travelers for recreation or other purposes;
. Production of fish or shelifish sold in interstate or foreign commerce; or
. Use for industrial purposes by industries in interstate commerce.

As mentioned earlier, the guidance was an appendix to an ANPRM intended to
solicit public comment, information, and data on issues associated with the definition of
“waters of the United States” in light of SWANCC. Specifically, the ANPRM asked for
comment on (1) whether “isolated waters” should be defined by regulation, and if so
what factors should be considered, and (2) whether links to interstate commerce for
isolated intrastate non-navigable waters provide a basis for CWA jurisdiction. Issuance
of the ANPRM was an extra measure, not required by the Administrative Procedures
Act, to provide an early opportunity for public comment on this important issue. As is
often the case with ANPRMs, we did not seek to limit comment on the specific
questions raised. The ANPRM did not pre-suppose any particular substantive or
procedural outcome. At the close of the public comment period on April 16, 2003, over
133,000 comments had been received, with the vast majority apparently; the result of
email or write-in campaigns, producing identical or substantially similar letters. Of the
approximately 3,600 unique individual letters received, approximately 500 discuss

specific issues in some level of detail. The commenting parties included a variety of
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stakeholder groups, such as: Tribes; States, and related associations; local
governments; academia; research and scientific associations; industry and the
regulated public, environmental groups and other non-profit organizations; and, private
citizens.

The comments reflect a wide breadth of opinion, ranging from assertions that
SWANCC affects only jurisdiction based solely on use by migratory birds that cross
State lines to assertions that SWANCC limits CWA jurisdiction to navigable-in-fact
waters and those tributaries and wetlands shown to have an actual effect on navigable
capacity. Many commented on whether rulemaking was needed. Some commenters
supported further rulemaking to clarify CWA jurisdiction, some favored clarification
through the use of guidance instead, while others supported no action at all or
withdrawal of the current guidance. Some commenters expressed the view that the
nature and extent of aquatic resource impacts was irrelevant to determining CWA
jurisdiction, while others expressed concern for such impacts and the need to consider
this when determining how to proceed. Several emphasized the difficulty in developing
a scientifically defensible definition of “isolated waters” because the concept reflects
legal concepts rather than natural systems. Others felt that workable definitions could
be developed through rulemaking and lessen regulatory uncertainty—. Many States and
other commenters provided information and data regarding the ecological vaiue of
various aquatic resources, including wetlands and ephemeral and intermittent streams.

On December 16, 2003, EPA and the Corps announced that we would not issue
a new rule on federal regulatory jurisdiction over isolated wetlands. At the same time,
President Bush, EPA, and the Corps reiterated the Administration's comn—'witment to the
goal of “no net loss” of wetlands in the United States.

The Corps and EPA have undertaken a variety of actions to increase

coordination on section 404 program implementation and jurisdictional determinations.
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For example, field and headquarters staff from both the Corps and EPA came together
at a national wetlands program meeting in November 2003 to discuss scope and
implementation of section 404. The meeting had representatives from ali 38 Corps
districts and all 10 EPA regions, as well as headquarters. Multiple joint action items
resulted from that meeting, and the agencies plan to continue such interagency
program meetings. Similarly, EPA, the Corps, and the Department of Justice held a
conference in July 2003 which resulted in an ongoing dialogue among staff to increase
interagency coordination.

EPA and Corps headquarters coordinate on requests from the field, in
accordance with the January 2003 guidance, for formal approval of jurisdictional calis
involving isolated intrastate, non-navigable waters based solely on commerce links
other than those in the migratory bird rule. Furthermore, a number of EPA Regions and
Corps districts currently coordinate on jurisdictional calls that raise challenging issues.
EPA, Corps, and DOJ staff continue to have biweekly meetings to discuss jurisdictional
issues and questions that arise in the field.

As EPA and the Corps jointly impiement the Section 404 program, post-
SWANCC, a variety of issues have arisen due to the differences in climate, geology,
and geography throughout the country. The current regulations establish a framework
that provides useful detail and consistency for applying best professional judgmenton a
case-by-case basis. We will seek to ensure that approaches and results are consistent
for similar aquatic resources, and are legally defensible. Headquarters and field office
staff will selectively conduct joint visits to sites that may involve complex jurisdictional
determinations regarding the scope of the waters of the United States, ir\';order to work
towards a common understanding of jurisdictional issues and potential approaches.
Visited sites would be illustrative of the hydrologic regime in the area, and would assess

field conditions independent of any particular permitting actions.



144

-10-

The agencies also have agreed to coordinate and share jurisdictional data. The
Corps routinely collects information on jurisdictional calls and has agreed to collect and
share information on district jurisdictional calls with EPA and the general public,
including findings of no-jurisdiction. The Corps and EPA also are coordinating to
expand and improve the utility of the Corps’ Operations and Maintenance Business
Information Link {OMBIL) Regulatory Module (ORM), the permit-tracking database
currently being installed in all Corps districts. ORM will provide the Corps with more
detailed information on permit impacts and mitigation and will be linked to a Geographic
Information System (GIS) in the near future to provide spatial data for all permits.
These data will be made available to the public through the Corps website and updated
daily. These will provide an excellent foundation for providing greater accessibility to
information and help ensure consistency based on credible data.

The Corps initiated a project to make Corps data available for water quality and
watershed managers by integrating it with other information systems. The objective is
to enable geographically-referenced data on section 404 permits, compensatory
mitigation, and compliance and enforcement actions to be evaluated along with data on
water quality condition, impairment, and habitat in streams and other water bodies.
This will facilitate the development and implementation of comprehénsive watershed
plans that address issues such as wetlands and water quality. The resulting data also
will be available to the local entities, States, and general public to assist with their
watershed and land use planning efforts.

Corps and EPA staff are working together to explain to stakeholder groups the
scope of CWA geographic jurisdiction in light of SWANCC. For example,’;EPA and
Corps staff earlier this month spoke at a national meeting of the National Association of
Counties (NACo), and at a widely attended meeting in Texas sponsored by the Texas

General Lands Office.



145

-11-

The agencies also recognize the importance of State and Tribal roles in
implementing the Clean Water Act, which was noted by the Supreme Court in the
SWANCC decision. The Administration supports strengthening the federal/State/Tribal
partnership in wetlands protection, and the President has requested a $5 million
increase in funding in Fiscal Year 2005 to fund State and Tribal wetlands programs,
including those that address waters affected by SWANCC.

The agencies recognize that additional steps are needed to contribute to
improved coordination and provision of information to the public and the regulated
community, some of which were highlighted in the recent General Accounting Office

(GAO) report.

The GAO Report Conclusions and Recommendations

The section 404 regutatory program continues to face legal and technical
challenges as jurisdictional determinations are made in a post-SWANCC environment
The President has asked that the agencies continue their ongoing efforts to achieve
regulatory clarity and predictability. The General Accounting Office Report, entitied
“Waters and Wetlands: Corps of Engineers Needs to Evaluate its District Office
Practices in Determining Jurisdiction,” released in March 2004, focuses on
implementation by the Corps of the section 404 program and geographic jurisdiction
issues after SWANCC. The report makes several recommendations intended to
increase predictability and openness of jurisdictional decisions, and the Corps and EPA
are looking forward to working together to implement those recommendations, and
other improvements.

The report emphasizes some of the challenges faced by Corps districts since
SWANCC, and observes that conditions that could affect jurisdiction vary

geographically across the country. The GAO report notes that current regulations are
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not so specific that Districts use the exact same practices when making jurisdictional
calls in all areas of the country. As the GAO report observes, the existing regulations
do not contain a definition of the term “tributaries”, nor do they explain how “adjacency”
is to be established for purposes of CWA jurisdiction. Regulations, by their very nature,
set out a framework that is then interpreted and applied to various factual
circumstances. This is particularly the case with regulations such as those defining
“waters of the U.S.,” which the CWA recognizes are to be applied to a wide variety of
geographic and climactic situations.

In terms of the inconsistencies in CWA jurisdictional determinations noted by
GAO, we would like to note that it is not surprising that some level of variation has been
observed. The Corps makes more than 100,000 jurisdictional determinations annually.
These determinations are spread across 38 Districts, and are made by some 1,200
regulators, who must exercise on the ground judgment in a wide variety of factual and
ecological settings.

While the GAO report found some difference in Corps practices for making
jurisdictional determinations, the report did not dispute the Corps’ explanation that
differences in climate, geology, geography, and other factors required some flexibility in
the definitions used to make jurisdictional determinations, and that it would not be
possible to achieve absolute nationwide consistency in making jurisdictional

determinations. The GAO report did not identify differences in results among the

selected Corps districts that it examined. Indeed, the report states that “whether or to
what degree individual differences in Corps district office practices would result in
different jurisdictional determinations in similar situations is unclear...” m;the Corps
response to the GAO report we pledged to undertake the recommended reviews and

assessments with District personnel to determine if and how their respective office



practices might affect jurisdictional determinations. As a result of their observations, the
GAO made three recommendations:

(1) A survey of all district offices should be conducted to determine if significant
differences exist in jurisdictional practices nationwide.

(2) The Army, in coordination with EPA, should evaluate whether and how any
differences in jurisdictional practices should be resolved.

(3) Districts should document their jurisdictional practices and make this
information available to the public.

The Corps and EPA agree with GAQ’s recommendations. The Corps will
conduct a comprehensive survey in 2004 to assess District jurisdictional practices — and
will use the information gained from this comprehensive survey to make an informed
judgment about national jurisdictional practices and to determine, in coordination with
EPA, what, if any, actions should be taken to promote greater consistency in CWA
jurisdictional determinations nationwide. That judgment will of course take info account
controlling legal precedents. Should we conclude that further action is required to
promote national consistency, we will employ the appropriate procedural tools to
communicate this information to regulatory personnel and the public. Our goal will be to
build a comprehensive and accurate information base that will assist us to make
jurisdictional determinations consistent with the CWA as interpreted by the courts.

EPA and the Corps are developing a strategic approach to increase our ability to
make consistent and predictable jurisdictional determinations. In addition to the GAO
responses noted earlier, the agencies are pursuing: (1) the use of District level case
studies to further evaluate and clarify standard operating procedures; (2) the
development of appropriate policy guidance and training to promote consistency in
problem areas; (3) the convening of joint agency field visits to review sifes and
circumstances that present challenging jurisdictional determinations; (4) the preparation

of a program to track consistency across geographic regions and CWA programs; and
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(5) the conduct of these activities in a manner that makes our practices and progress

available to the general public.

Conclusion

EPA and the Corps remain fully committed to protecting CWA jurisdictional
waters, as intended by Congress and expected by the American people. Safeguarding
these waters is a critical federal function because it ensures that the physical, chemical,
and biological integrity of these waters is maintained and preserved for current use and
for future generations.

We agree with the GAO that it is very important to document jurisdictional
determinations and ensure such information is publicly available. While the Corps and
EPA have determined that we will not pursue rulemaking, we remain committed to the
goal of making section 404 jurisdictional decisions consistent, open, predictable, and
based on best available science. We believe that the initial steps recommended by the
GAO report wil assist us to reach our goal, as well as help the regulated public achieve
full compliance with the CWA and increase the effectiveness, efficiency and
responsiveness of the CWA section 404 program.

Mr. Chairman, this concludes our testimony. We appreciate your interest in
these important national issues, and would be pleased to answer any questions you or

the Members of the Subcommittee may have.

* k%



149

ZZ)NAHB
%%

H. .,

NATIONAL ASSOCIATION
oF HomE BUILDERS Qo

Cape

STATEMENT OF THE NATIONAL ASSOCIATION OF HOME BUILDERS TO THE HOUSE WATER
RESOURCES AND ENVIRONMENT SUBCOMMITTEE ON THE TOPIC OF INCONSISTANT
REGULATION OF WETLANDS AND OTHER WATERS

March 30, 2004

Thank you for the opportunity to submit a statement for the record presenting the 215,000
members of the National Association of Home Builders’ (NAHB) views regarding federal
jurisdiction of navigable waters under the Clean Water Act (CWA). The Supreme Court, in
Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, presents many
issues related to the current regulatory and legal status of these waters under the CWA.

NAHB’s membership is involved in home building, remodeling, multifamily
construction, property management, housing finance, building product manufacturing and other
aspects of residential and light commercial construction. Because NAHB’s members must often
obtain Clean Water Act Section 404 permits for the “discharge of dredged or fill material” as
they construct their residential, commercial, and mixed-use projects, the geographic extent of
jurisdiction under the CWA is an issue of high importance to NAHB’s members.

In 1972, Congress passed the Federal Water Pollution Control Act Amendments, which,
after subsequent amendments, became known as the Clean Water Act (CWA). The CWA forms
the current framework for federal regulation of water pollution. Section 301(a) of the CWA
prohibits the discharge of pollutants into "navigable waters," except in compliance with permits
issued by the federal government or a qualifying state agency. The CWA defines "navigable
waters" as "the waters of the United States, including the territorial seas.” One exception to the
discharge prohibition is found in section 404 of the CWA. Section 404 authorizes the U.S. Army
Corps of Engineers to issue permits for the “discharge of dredged or fill material into the
navigable waters at specified disposal sites.”

The U.S. Environmental Protection Agency (EPA) oversees the U.S. Army Corps of
Engineers’ (the Corps) {collectively, the Agencies) section 404 permit program. Unfortunately,
the Corps and the EPA frequently exceed the congressional intent of the CWA by requiring
NAHB’s members to apply for and obtain Section 404 permits where no statutory “navigable
water” exists.

To complicate matters, jurisdictional determinations regarding whether a particular
aquatic resource is a “navigable water” vary wildly from Corps district to Corps district. In fact,
one Corps’ field officer may deem an aquatic resource jurisdictional, while another field officer
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in the same Corps district may decide that the same resource falls outside the jurisdiction of the
CWA.

A recent example of the above inconsistency is occurring along the eastern seaboard in
the Corps’ Philadelphia District. The Philadelphia District has arbitrarily reversed its previous
position on wetlands jurisdiction and has begun asserting jurisdiction over manmade ditches;
including ditches that can fail to meet the regulatory wetland definition, fail to have abed or a
bank, and fail to contain flowing water. In a document obtained through a Freedom of
Information Act request, a Corps district regulatory branch official directs field staff to assert
jurisdiction over ditches that were previously considered non-jurisdictional (please see
attachment). Further, this directive has allowed the Corps to assert jurisdiction on sites that were
previously considered by the Corps to lack any jurisdictional areas. NAHB is concerned that
previously non-jurisdictional, dry ditches are being defined as “waters of the United States.”

As evidenced by recent litigation, the current definition of “waters of the United States”
does not provide the regulated community with the clarity and consistency necessary to
determine whether a water body is federally regulated. In addition, violations of the CWA carry
criminal penalties. For example, section 33 U.S.C. § 1319(c)(1) provides for up to a $27,500
fine and up to one year in jail for a negligent violation. It is unfair for the federal government to
hold its citizens liable for violations of the CWA when the government itself has not clearly
defined those areas that fall within federal jurisdiction. Due to the seriousness of the criminal
penalties, it is important landowners know, in clear and objective terms, when their property is
federally regulated, and when it is not. To avoid further litigation, which wastes the resources of
both the federal government and the development community, the Agencies need to develop a
definition of “waters of the United States” that allows the regulated community to clearly
determine whether their property is covered by the CWA or not.

In light of these issues, NAHB believes that the Agencies must move ahead with a
rulemaking on CWA jurisdictional issues. Unfortunately, the Agencies recently have decided
against this coarse of action and abandoned their effort to draft a rule on CWA jurisdictional
issues. The result of this unfortunate decision is the perpetuation of litigation will continue to
determine the CWA’s reach. De facto rulemaking through litigation is not good for the
environment, the landowners who seek clarity in regulation, or the Agencies that have scarce
resources to litigate jurisdiction claims. In the absence of a federal rulemaking, it is incumbent
upon the Congress to establish a practical set of criteria that allows landowners and regulators to
determine, in the field and with relative ease and consistency, whether a particular aquatic
resource is within or outside CWA jurisdiction.

There are a number of principles that emerge from the two Supreme Court opinions
addressing the CWA's geographic reach. First, in United States v Riverside Bayview Homes,
474 U.S. 121 (1985), the Corps asserted jurisdiction over “low-lying marshy land” that was
adjacent to a traditionally navigable water. At issue was whether the Corps’ jurisdiction over
“navigable waters” gave it authority to regulate ““adjacent wetlands.”

The Court decided that the Corps was correct to assert CWA jurisdiction over “adjacent
wetlands.” In its decision, the Court reasoned that Congress, in defining "navigable waters" as
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"waters of the United States," intended to regulate "at least some waters that would not be
deemed 'mavigable' under the classical understanding of that term.” The Court also held that it is
"reasonable" for the Corps "to interpret the term 'waters' to encompass wetlands adjacent to
waters as more conventionally defined,” where it is difficult to tell where the water ends and the
land begins.

In Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Eng’rs, 531 U.S.
159 (2001) (SWANCC), the issue centered on 18 acres of ponds that the owners wanted to fill to
construct a landfill. The ponds were not hydrologically connected to any other waters.
However, the Corps claimed jurisdiction over the isolated ponds by asserting that migratory birds
utilized the ponds and required the landowners to apply for a section 404 permit, which was
denied. In its decision, the Court ruled that a section 404 permit was not necessary because the
ponds could not be considered “navigable waters.” The Court ruled that CWA jurisdiction
begins with Congress’ “traditional jurisdiction over waters that were or had been navigable in
fact or which could reasonably be so made.”

The principles established in these two Supreme Court opinions must remain the
centerpiece of any legislative or regulatory action. These principles are:

Navigation: “Navigation” must remain the focal point to jurisdiction under the CWA.
The CWA’s geographic scope today remains consistent with the boundaries that the
Agencies asserted in 1974—namely, over the traditionally navigable waters of the United
States.

Clear Statement: To the extent that the Agencies seek jurisdiction upstream from
traditionally navigable waters, there must be a clear statement from Congress that it
intended to extend the federal arm of jurisdiction that far. Such a clear statement was
found to cover the “adjacent” wetlands in Riverside Bayview. But no such clear
statement of principle exists to cover the isolated ponds in SWANCC, thus they cannot be
regulated.

Inseparably Bound Up: Waters that are not navigable in fact must be “inseparably
bound up” with, and have a “significant nexus” to, traditionally navigable waters.
Wetlands that “actually abutted” the navigable waterway, such as those in Riverside
Bayview, would satisfy the “adjacency” standard contemplated by the Court.

Open Waters: Adjacent wetlands that are jurisdictional under the CWA must be
adjacent to “open waters.”

Non-Navigable, Isolated, Intrastate Waters: Non-navigable, intrastate waters that
have no surface water connection to traditionally navigable waters fall outside the CWA.

NAHB submits that the Congress must employ all of these principles in its current effort
to craft a rule to ensure that any resulting regulation or guidance is faithful to the U.S. Supreme
Court’s directives. At a minimum, the Agencies, as they consider the rulemaking, should
consider the following issues:
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Isolated Waters: Any rule proposed by the Agencies must clearly state that the Agencies
do not have federal jurisdiction over “isolated waters” following the Court’s decision in
SWANCC. In NAHB’s opinion, SWANCC held that waters that do not have a surface
water connection to traditionally navigable waters are not subject to CWA requirements.
If an isolated water does not meet the test for “navigability” then it is falls outside the
Agencies’ jurisdiction.

Tributaries: Any rule proposed by the Agencies must address the extent of the
Agencies’ authority over “tributaries.” Since the SWANCC decision, the current legal
battleground has moved from “isolated waters” to tributaries, and most of the Agencies’
recent enforcement actions assert CWA authority under the theory that the area at issue is
a “tributary.” NAHB believes it is imperative that the Agencies address their tributary
jurisdiction. In this regard, the Agencies should develop practical guideposts that
objectively determine when a resource is a jurisdictional “tributary” and when it is not.
As explained below, we believe that more clearly defining traditional regulatory concepts
such as “headwaters” and “ordinary high water mark” may lead to the consistent
assertion of jurisdiction by the Agencies over “tributary” that reflects Congress” intent
under the CWA.

Adjacency: Like “tributaries,” the extent of federal authority over “adjacent” wetlands
has puzzled courts, regulators, and NAHB’s members since the SWANCC decision.
When the Court decided Riverside Bayview, it stated that federal authority extended to
wetlands adjacent to “open waters.” Moreover, the wetlands at issue in Riverside
Bayview “actually abutted” and were “inextricably intertwined” with a traditionally
navigable water. To this end, the Agencies should clarify that federal jurisdiction under
their “adjacency” authority applies only to wetlands that actually abut waters of the
United States. Additionally, the Agencies should clarify the types of “open waters” that
can appropriately provide the foundation for federal authority, and the type of geographic
and aquatic relationship between a navigable water and its “adjacent” wetlands.

Any rulemaking that fails to address the areas that currently lack clear regulatory
definition, as presented above, will be incomplete and result in the continuation of regulatory
inconsistencies and burdensome litigation. As the Agencies move ahead with a rulemaking on
CWA jurisdictional issues, Congress must ensure that the rule addresses these areas of regulatory
ambiguity and provide landowners and regulators a practical and consistent regulatory regime.

Thank you for allowing NAHB the opportunity to share its views on the federal
jurisdictional issues relating to navigable waters under the Clean Water Act. NAHB applauds
the efforts of this subcommittee to tackle this difficult issue. We look forward to working with
members of the committee on these issue and other issues of concern to the building industry.
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Introduction

The NATIONAL ASSOCIATION OF REALTORS® (NAR) greatly appreciates
the opportunity to present our perspectives on the issue of “Inconsistent Regulation
of Wetlands and Other Waters”. NAR would like to thank Chairman Duncan,
Ranking Member Costello and members of the subcommittee for shedding light on

this important subject.

NAR tis the nation’s voice for Real Estate on Capitol Hill. With one million
members, including affiliated institutes, societies and councils, representing all
facets of the real estate industry, NAR leads the way in creating, protecting, and
enhancing the value of commercial and residential real estate, as well as promoting
effective public policy related to real estate development. REALTORS® have an
interest in preserving and protecting high-value wetlands because of the
environmental benefits they provide. However, REALTORS® also have an
interest in streamlining the wetlands regulatory system, to ensure economic growth
and development in the communities where they sell homes. As sellers and
developers of commercial and residential real estate, we have an interest in
regulatory and legislative efforts aimed at protecting and preserving wetlands,

while providing an environment for vigorous economic development activity.

The timing of this hearing is particularly relevant, as there have been a number of
recent disturbing legal and regulatory developments in the area of wetlands that
have led to the creation of an extremely uncertain regulatory environment, both for
the protection of wetlands and for a thriving real estate community. Only

Congress can bring rationality to what has become an irrational regulatory process.
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Background

Wetlands provide vital ecological benefits, including flood control, groundwater
filtration and recharge, and habitat for a unique variety of plants and animals.
Section 404 of the Clean Water Act establishes a program, overseen by the Army
Corps of Engineers (Corps), with participation by the Environmental Protection
Agency (EPA), to regulate the discharge of "dredged or fill material” into "waters
of the United States", including wetlands. This program is administered by the
Corps through a system of permits and enforcement activities. The Corps and the
EPA have interpreted this program broadly regarding areas that are covered and

permitted activities.

Legal Developments

In January, 2001, the U.S. Supreme Court, in Solid Waste Agency of Northern
Cook County v. U.S. Army Corps of Engineers (SWANCC) ruled that “isolated
wetlands” are not subject to regulation under the Clean Water Act. The Court’s
decision effectively left the protection of isolated wetlands to state and local
governments. This ruling freed an estimated 5-10 million acres of land that had

been under regulatory jurisdiction of the federal government.

Section 404 of the CWA requires a permit for the discharge of dredged or fill
material into “navigable waters.,” Section 502(7) of the Act defines “navigable

33

waters” as “waters of the United States, including territorial seas.” Under Corps
and EPA regulations, “waters of the United States” include not only interstate and
traditionally navigable waters and their adjacent wetlands, but all other waters,
including intrastate lakes, streams and wetlands, “the use, degradation and
destruction of which could affect interstate commerce.” The Corps asserted

jurisdiction over the site chosen by SWANCC on grounds that use of the area as
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habitat for migratory birds established the necessary connection to interstate

commerce under Corps regulations.

The Supreme Court held that the Corps’ assertion of jurisdiction over isolated
waters on the basis of the “migratory bird rule” exceeded the authority of the
CWA. The court based its decision on the CWA alone, thereby avoiding the
constitutional question of whether the regulation was within Congress’ power

under the Commerce Clause of the Constitution.

The court held that the agencies’ expansive definition of the term “waters of the
United States” was so broad that the term “navigable” was effectively eliminated
from the statutory term “navigable waters.” According to the court, in enacting the
CWA, Congress had in mind “its traditional jurisdiction over waters that were or

had been navigable in fact or which could reasonable be made so0.”

Regulatory Developments

Not surprisingly, the Supreme Court’s SWANCC decision has been the subject of
considerable discussion and dispute within the federal agencies, states and the
regulated community. Memoranda and guidance documents issued from the Corps
and the EPA subsequent to the Supreme Court decision have served to muddy the
waters even further. These subsequent documents interpreted the SWANCC
opinion as applying only to isolated, intrastate, nonnavigable waters. NAR and
other real estate and development organizations have disagreed with that narrow
reading of the decision, and believe that, under SWANCC, the Corps also lacks
authority to regulate such bodies of water as nonnavigable tributaries, ditches, and

wetlands adjacent to these bodies of water.
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EPA and Corps regulations defining waters of the United States provide the
framework for determining which waters fall within federal jurisdiction. However,
these regulations leave room for interpretation by officials in the district offices of
the Corps when considering jurisdiction over (1) adjacent wetlands; (2) tributaries;

(3) ditches and other man-made conveyances.

It has been said that jurisdictional determinations of wetlands is more art than
science, and since SWANCC the EPA and the Corps have made jurisdictional
determinations of wetlands even more difficult to make. Specifically, the Corps
instructed its district offices to no longer assert jurisdiction over any waters solely
on the basis of use by migratory birds and prohibited them from developing new

local practices for determining jurisdiction.

In addition, in January 2003, the Corps and the EPA published an Advanced
Notice of Proposed Rulemaking (ANPRM), soliciting comments on a variety of
issues, including whether regulations should define the term isolated waters and
whether any other revisions are needed to the regulations defining waters of the
United States. The NATIONAL ASSOCIATION OF REALTORS, along with
several other real estate, development and agricultural organizations, submitted
detailed comments in response to the questions, issues and concepts posed in the
ANPRM. These comments highlighted the inconsistencies inherent in the current
wetlands regulatory program and concluded that two activities were needed to
make the program both more protective of the environment and more efficient for
members of the regulated community: (1) EPA and the Corps must conduct a
rulemaking to define “isolated waters” and provide certainty in the regulations; and

(2) legislation is needed to streamline the program and clarify federal jurisdiction.
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Unfortunately, in December 2003 the Bush Administration, after receiving
thousands of letters and other communications from the American public to move
forward with a rulemaking, decided not to proceed with a rulemaking (a
rulemaking which was supperted by the regulated community). In doing so, the
Administration missed a historic opportunity to clarify the current wetlands

regulatory program, and bring some certainty and rationality to the process.

Finally, the General Accounting Office recently published a report that describes in
detail the extent to which Corps district offices differ in how they interpret and
apply the federal regulations when determining what wetlands and other waters fall
within the jurisdiction of the federal government. According to the GAO report,
the Corps district offices often make decisions that conflict with current law and
conduct these activities with little or no public comment, oversight or input.
According to the GAO analysis, only 3 of the 16 districts made their determination
policies and procedures available to the public. Other districts generally relied on
oral communication to convey their practices to interested parties. NAR strongly
supports the GAO’s recommendations to: (1) to encourage the Corps to survey
their district office practices in making jurisdictional determinations to determine if
significant differences exist; (2) evaluate whether and how these differences need
to be resolved; and (3) require districts to document their practices and make this

information available to the public.

A Legislative Solution

The title of this hearing is “Inconsistent Regulation of Wetlands and Other
Waters.” NAR believes these inconsistencies arise from a variety of basic sources:
(1) faulty interpretation of the law and Congressional intent; (2) a federal agency

pushing the boundaries of their regulatory authority; and (3) the complexity and
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ecological sensitivity of wetlands, and the environmental differences and diversity

that are inherent in these kinds of waters.

Our statement has outlined recent legal and regulatory developments that have
contributed to and exacerbated the current inconsistencies that exist in the wetlands
regulatory program. NAR believes it is time for Congress to act to remedy this
situation in such a way that contributes to enhanced wetlands protection without
mhibiting economic growth and development. NAR believes that legislation that
incorporates some of the following principles will provide the authority that federal
agencies require to protect this country’s highest value wetlands while providing
definitional clarity that the private sector needs to proceed with economic

development projects in a timely manner. Some of these these principles include:
¢ Streamlining the permitting process by placing a single agency, the Corps,

in charge of the program, and by allowing greater use of general permits,

e Clarifying federal jurisdiction to conform with the SWANCC decision.

» Asserting jurisdiction over “waters of the U.S.” that are: (1) navigable in
fact; (2) adjacent to such navigable waters; or (3) hydrologically connected
to such navigable waters through a continuous, naturally occurring surface
connection.

o EBxcluding from jurisdiction: (1) normal runoff from precipitation; (2)
ephemeral washes; (3) manmade ditches and pipelines; and (4)
groundwater.

e Promoting mitigation banking.
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STATEMENT OF THE NATIONAL WETLANDS COALITION
TO THE
WATER RESOURCES AND ENVIRONMENT SUBCOMMITTEE
OF THE
HOUSE COMMITTEE ON TRANSPORTATION & INFRASTRUCTURE

Inconsistent Regulation of Wetlands and Other Waters
March 30, 2004

L Introduction

The National Wetlands Coalition (Coalition) was formed in 1989 for the
sole purpose of participating in the national debate over federal wetlands policy.
The Coalition is an incorporated group of companies, state and national trade
associations, Native American groups, business and agricultural interests, and
others that have joined together to advocate a balanced federal policy for
conserving and regulating the Nation’s wetlands.

The Cealition acknowledges the importance of functioning wetlands,
supports the existence of a federal regulatory program, and supports the national
goal of “no overall net loss of wetlands” when expressed in terms of functions
rather than acres. Yet even on the basis of acreage, the Coalition observes that
we as a nation are close to achieving the goal of “no net loss” of wetlands.

At the same time, the Coalition believes that actions by federal agencies
have created a national regulatory program that far exceeds Congress’ intent in
enacting the Federal Water Pollution Control Act of 1972 as well as the Clean
Water Act of 1977. The Coalition believes that Congress can and should act
legislatively to improve the federal wetlands permitting program.

II.  Concern Over Inconsistent Application of the Federal Wetlands
Permitting Program

Members of the Coalition are concerned about the report issued in
February, 2004 by the General Accounting Office that found numerous
inconsistent jurisdictional decisions among the U.S. Army Corps of Engineers
(Corps) district offices in light of the Supreme Court’s decision in Solid Waste
Agency of Northern Cook County v. LLS. Army Corps of Engineers, 531 U.S. 159 (2001)
(SWANCC).

-1-
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The Supreme Court in SWANCC held that intrastate, non-navigable,
isolated waters are not jurisdictional “waters of the United States” where the sole
basis for asserting CWA jurisdiction is the use of such waters by migratory birds.
Read in its entirety, however, the opinion of the Court is broader than the
immediate holding in the SWANCC case, excluding from CWA jurisdiction not
only all “isolated waters” but all waters except traditionally navigable waters,
their tributaries, and adjacent wetlands.

Shortly after the Supreme Court’s decision, the Corps and the
Environmental Protection Agency (EPA) issued limited guidance to the field. In
January 2003, the agencies issued an Advance Notice of Proposed Rulemaking to
clarify jurisdiction after SWANCC. In December, 2003, however, the
Administration cancelled the rulemaking, leaving the earlier guidance in place.
But as the GAO reported, the guidance does not provide detailed information to
the Corps districts or field personnel on making jurisdictional determinations.

The GAO studied the jurisdictional calls made by 16 of the Corps 38
district offices from April, 2003 to January, 2004. The study found that Corps
districts differ in how they interpret and apply the federal regulations when
determining what wetlands and other waters fall within the jurisdiction of the
federal government. The GAO concluded that the inconsistencies stemmed
primarily from the Corps and EPA regulations concerning;:

A, adjacent wetlands;

B. tributaries; and

C. ditches and other man-made conveyances.
Members of the Coalition believe that Congress should act to resolve the
confusion surrounding the jurisdiction of the federal wetlands permitting
program.

III.  Principles for Defining Jurisdictional Waters

The Coalition advocates the following basic principles in order to achieve
a consistent application of federal program jurisdiction

A. ZAdjacent” wetlands are those wetlands that “abut” jurisdictional

waters.

e
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The Supreme Court held in United States v. Riverside Bayview Homes, Inc.’®
that wetlands “adjacent” to navigable waters are subject to federal jurisdiction
under the CWA. The Corps and EPA currently have identical regulations in
place that define “adjacent” to mean:

bordering, contiguous, or neighboring. Wetlands
separated from other waters of the United States by
man-made dikes or barriers, natural river berms,
beach dunes and the like are ‘adjacent wetlands.”"?

According to the GAO report, some Corps districts deem any wetland within the
100-year flood plain to be “neighboring,”and therefore jurisdictional as an
adjacent wetland.

In contrast, Corps headquarters policy has historically been that it is the
second sentence of the existing regulation that defines “neighboring” as wetlands
separated from navigable waters by narrow linear features. Moreover,
“neighboring” should be defined in the context of the other terms used in the
definition: “bordering” and “contiguous.” This interpretation of “adjacent” is
the one that is supported by the previous decision of the Supreme Court in
Riverside Bayview Homes as explained by the Court in SWANCC. The Court in
Riverside observed that Riverside’s property “is part of a wetland that actually
abuts on a navigable waterway.” On this basis, the Court upheld regulation of
the wetland as an “adjacent” wetland within the Corps’ jurisdiction, The Court
in SWANCC reinforced this opinion when it stated that in Riverside, “we held
that the Corps had 404(a) jurisdiction over wetlands that actually abutted on a
navigable waterway.”?

B. A non-navigable “tributary” of a traditional navigable water means
(a) that it must be part of a natural, continuous surface tributary
system, and (b) must have a minimal stream flow beyond simple
drainage of surface water for federal jurisdiction to attach.

47408, 121 (1985).
933 C.F. R. § 328.3 (c); 40 C.F.R. § 230.3(b).

0531 U.S. at 167.
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Non-navigable tributaries of navigable waters must be part of a natural
and continuous surface tributary system in order for jurisdiction to attach. As
the GAO report indicated, many Corps districts are not requiring a continuous
surface connection in order to assert jurisdiction. Moreover, EPA has claimed
subsequent to the SWANCC decision that surface tributaries include
underground storm water drainage systems.

Historically, however, the Corps has never regulated groundwater or
waters in subsurface storm drains as providing a continuous surface tributary
connection between navigable waters. Nor have non-tidal drainage ditches
excavated on dry land normally been considered “navigable waters.”?! Such a
change would actually trigger an expansion of jurisdiction over pre-SWANCC
limits, and is not supported by SWANCC. The Court in SWANCC stated that
“[tlhe term ‘navigable” has at least the import of showing us what Congress had
in mind as its authority for enacting the [Clean Water Act]: its traditional
jurisdiction over waters that were or had been navigable in fact or which could
reasonable be made so0.”? Regulation of waters connected to navigable waters
only by groundwater tributaries, underground storm systems, or man-made
ditches constructed in uplands is not consistent with the Court’s opinion in
SWANCC.

Congress should make clear that the following areas are not jurisdictional
and may not be used to connect an isolated water or wetland to a surface
tributary system:

. ephemeral areas (erosion features, areas that only drain
rainwater, rain puddles);

. man-made ditches in uplands;

. groundwater;

. surface water runoff (sheet flow); or

. underground stormwater drainage systems (except short

culverts that direct a tributary under a manmade structure
such as a road).

?ISee Rules and Regulations Department of Defense, U.S. Army Corps of
Engineers, 51 Fed. Reg. 41,206, 41,256-57 (Nov. 13, 1986).

22531 U.S. at 174

-4
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The courts have been divided over these jurisdictional issues in the wake
of SWANCC. Not surprisingly, court decisions have reflected the confusion
found by GAO concerning the regulatory definitions of adjacent wetlands,
tributaries, and man-made ditches and other conveyances.

For example, the U.S. Court of Appeals for the 5% Circuit held that
subsurface waters and ephemeral “streams” were not jurisdictional waters under
the Qil Pollution Act or the CWA 2 According to the 5* Circuit, federal
jurisdiction attaches only if the “body of water is actually navigable or adjacent
to an open body of navigable water.”}

Another example involved 38 acres of wetlands in Virginia over which the

Corps asserted jurisdiction, arguing that surface water flow from the property
was connected to traditionally navigable waters by a series of man-made ditches
and underground pipes that ran for several miles before connecting to a tributary
of the James River.*® The U.S. District Court for the Eastern District of Virginia
ruled that wetlands connected to traditionally navigable waters by man-made
drainage ditches and underground culverts are not subject to federal jurisdiction
under the Clean Water Act.* The court reasoned that if such a connection were
allowed to suffice for jurisdiction, “any property connected by a drainage pipe or
culvert to navigable waters would fall under the Corps’ jurisdiction

...”% Although members of the Coalition find the district court's reasoning
highly persuasive, a panel of the U.S. Court of Appeals for the 4 Circuit did not,
and reversed the lower court’s ruling. The court of appeals held that the Corps
could appropriately assert jurisdiction over non-navigable waters as long as they
had “some connection to navigable ones.” A writ of certiorari has been filed
with the U.S. Supreme Court for review of the 4* Circuit’s decision in Newdunn.

BRice v. Harken Exploration Co., 250 F. 3d 264 (3™ Cir. 2001). Common in the
West, so-called “ephemeral streams” are drainage areas through which water flows for a
short period of time only after a substantial rainfall.

'1d.

PNo evidence of pollution was presented, other than silt from “clean fill” exiting
the property. The court found no evidence that the silt exiting the property as a result of
Newdunn’s construction activities actually reached any natural watercourse or caused
harm to the Chesapeake Bay or its “natural” tributaries.

2 United States v. Newdunn Associates, 195 F, Supp. 2d 751 (E.D. Va. April,
2002), rev’'d, 344 F.3d 407 (4th Cir. 2003).

%74, (ermphasis added).

-5-
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Another federal district court in New Jersey held that wetlands adjacent to
anon-navigable creek that fed into the Hackensack River were not
jurisdictional.® The court ruled that in light of SWANCC a “mere hydrologic
connection” is no longer enough; there must be a “significant nexus” between the
wetlands and the navigable water. Yet other courts have found that existence of
a hydrologic connection between a wetland and a navigable water, no matter
how remote, is enough for federal jurisdiction to apply .2

These brief examples demonstrate the repercussions of a fractured
regulatory jurisdiction that extends beyond the Corps’ 38 district offices all the
way through the federal judiciary.

IV.  Conclusion

The National Wetlands Coalition appreciates the opportunity to share its
views with the subcommittee. The members of the Coalition encourage the
subcommittee, the full committee, and the House to act legislatively to craft a
wetlands regulatory program that achieves the national goal of no net loss of
wetlands functions and values, that is applied consistently throughout the
nation, and that earns the support and cooperation of the regulated community.

For additional information, please contact Bob Szabo, Howard Bleichfeld
or Paula Dietz.

The National Wetlands Coalition
1050 Thomas Jefferson St., N.W.
Washington, DC 20007
(202) 298-1800

BED&P Enterprises, Inc. v. U.S. Army Corps of Engineers, 239 F. Supp. 2d (D.
N.J. 2003).

? See United States v. Rapanos, 2003 WL 21789241 (6® Cir. 2003) (wetlands connected to navigable river
20 miles away by a drain sluice and non-navigable creek found jurisdictional; Headwaters, Inc. v. Talent
Irrigation District, 243 F.3d 526 (9™ Cir, 2001} (two releases in 13 years of water containing pesticides
from irrigation canal to creek deemed sufficient hydrologic connection for federal jurisdiction over canal).

-6-
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Headwaters, Inc. v. Talent Irrigation District, 243 F. 3d 526 (9™ Cir. 2001).

The U.S. Court of Appeals for the Ninth Circuit considered whether a Clean
Water Act (CWA) National Pollution Discharge Elimination System (NPDES) permit
was required to apply an aquatic herbicide to non-navigable irrigation canals. The Court
found that the canals were not isolated, and were connected as tributaries to other "waters
of the United States," because they "receive water from natural streams and lakes, and
divert water to streams and creeks." The Court further concluded that even tributaries
that flow intermittently are "waters of the United States."

In explaining its reasoning, the Court quoted favorably the Eleventh Circuit
decision in U.S. v. Eidson, 108 F. 3d 1336, 1342 (11" Cir. 1997): *

Pollutants need not reach interstate bodies of water immediately or
continuously in order to inflict serious environmental damage.... It
makes no difference that a stream was or was not at the time of the
spill discharging water continuously into a river navigable in the
traditional sense. Rather, as long as the tributary would flow into the
navigable body [under certain conditions], it is capable of spreading
environmental damage and is thus a "water of the United States”
under the Act.

Community Ass’n for Restoration of the Env’t v. Henry Bosma Dairy, 305 F. 3d 943
(9" Cir. Sept. 16, 2002)

Ina CWA § 402 citizen suit, the Ninth Circuit held that unpermitted discharges
from a concentrated animal feeding operation (CAFO) were to "waters of the United
States” subject to CWA jurisdiction. Following Headwaters v. Talent Irrigation District,
the Court concluded that a drain that carried return flows and other waters either directly
or by connecting waterways into the Yakima River was jurisdictional under the CWA.
The Court noted that the Ninth Circuit held in Headwaters that "irrigation canals are
waters of the United States because they are tributaries to other waters of the United
States," that, "[a] stream which contributes its flow to a larger stream or other body of
water is a tributary,” and that “[e}ven tributaries that flow intermittently are ‘waters of the
United States’.”
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Applying this law to the facts in the case, the Court affirmed the district court
findings that: the Yakima River falls within the definition of “waters of the United
States;" the Sunnyside Valley Irrigation Drain (SVID) takes water out of the Yakima
River at Parker Dam in the Spring of each year; and that the water runs through the Canal
bringing water to the land serviced by the Canal, and back to the Canal through a series
of returns composed of water not used by irrigators and irrigation runoff. The Court
concluded that, "the evidence suggests that J.D. [Joint Drain] 26.6 drains, either directly
or by connecting waterways, into the Yakima River, Therefore, the district court did not
clearly err in holding that J.D. 26.6 qualifies as a navigable water under the CWA." 305
F. 3d at 954-955.

Rice v. Harken Exploration Co., 250 F.3d 264 (5™ Cir. 2001).

The U.S. Court of Appeals for the Fifth Circuit determined the extent of
“navigable waters” under the Oil Pollution Act (OPA), not the CWA. The Court ruled
that the term should have the same meaning under both the OPA and the CWA. In the
context of this oil spill clean up case, the Court suggested that SWANCC limited CWA
jurisdiction to waters that are "actually navigable or ... adjacent to an open body of
navigable water," and found that “navigable waters” under the OPA does not include
intermittent streams which flowed into a creek which went underground before reaching
an “actually” navigable water. The Court's reference to an "open body of navigable
water” relies on the Supreme Court's statement in SWANCC that it would not extend
CWA jurisdiction to "ponds that are not adjacent to open water." See SWANCC, 531
U.S. at 168. However, the Court in Rice v. Harken inserted the "navigable water"
qualifier to the term "open water" without support from SWANCC.

United States v, Interstate General Co., 152 F. Supp. 2d 843 (D. Md. 2001) affirmed,
Y et e
2002 U.S. App. LEXIS 13232 (4" Cir. 2002).

The U.S. District Court expressly rejected the argument that, after SWANCC
CWA jurisdiction is limited to traditionally navigable waters and wetlands and waters
immediately adjacent to traditionally navigable waters. The Court wrote,

~ The SWANCC case is a narrow holding in that only 33 CFR §328.3(a)(3),
as applied to the Corps creation of the Migratory Bird Rule, is invalid
pursuant to a lack of congressional intent .... Because the Supreme Court
only reviewed 33 CFR §328.3(a)(3), it would be improper for this Court to
extend the SWANCC Court's ruling any farther than they clearly intended.

The Fourth Circuit U.S. Court of Appeals affirmed the District Court decision on
July 2, 2002 in an unpublished opinion. The Fourth Circuit held that SWANCC dealt
exclusively with 33 C.F.R. § 328.3(a)(3), did not address wetlands “adjacent to
headwaters” or “hydrologically connected” wetlands, and did not address the regulation at
issue in IGC: 33 C.F.R. §328.3 (a) (1), (5), and (7). The Court concluded, therefore, that
SWANCC provided no change in decisional law requiring it to overturn the District
Court's finding of Corps' wetland jurisdiction. IGC, 2002 U.S. App. LEXIS 13232, at *5-6

Janice L Goldman-Carter and James Murphy Page 2
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United States v. Deaton, 332 F.3d 698 (4™ Cir. June 12, 2003).

On June 12, 2003, the U.S. Court of Appeals for the Fourth Circuit affirmed a
lower court finding of CWA jurisdiction over Maryland wetlands adjacent to a roadside
ditch ultimately connecting to the navigable Wicomico River and the Chesapeake Bay.
The Fourth Circuit published its opinion in which all three panel members joined.
Deaton is the first to be decided of three "waters of the United States” cases pending
before the Court. The other two are Treacy v. Newdunn Assocs, Civ. No. 02-1480, 02-
1594 and United States v. RGM Corp., Civ. No. 02-2093.

At issue in the Deaton case are headwater wetlands that the lower court found
flow through a drainage ditch, to Perdue Creek, to Beaverdam Creek, and from
Beaverdam Creek to the Wicomico River, a tidal and navigable-in-fact tributary of the
Chesapeake Bay. The lower court found a distinct "hydrologic connection between the
surface water on the Parcel and the Chesapeake Bay" that was demonstrated in a dye
study conducted by the Corps, and held that the wetlands on the Deatons' property are
"adjacent wetlands" under 33 C.F.R. §328.3 because of this surface water connection.
The lower court rejected the Deatons' argument that the wetlands could not be considered
adjacent because a small part of the hydrologic connection was through what the Deatons
characterized as a man-made roadside ditch.

The Fourth Circuit decision focused on whether the Corps has jurisdiction over
the roadside ditch. The Court first addressed the constitutional argument and held that
the Corps' assertion of CWA jurisdiction over the roadside ditch as a "tributary” pursuant
to the Corps' tributary regulation at 33 C.F.R. §328.3(a)(5) "fits comfortably within
Congress's authority to regulate navigable waters.” As a resuit, the Court concluded, the
tributaries regulation does not raise a "serious constitutional question” warranting a
narrow construction of CWA jurisdiction, and is entitled to deference under Chevron
U.S.A. v. Natural Resources Defense Council, 467 U.S. 837 (1984). The Court
emphasized that the CWA is grounded in the broad Commerce Clause power to regulate
channels of interstate commerce, and that that power extends to regulating nonnavigable
tributaries and their adjacent wetlands in order to protect navigable waters. The Court
concluded:

Congress passed the Clean Water Act 'to restore and maintain the chemical,
physical, and biological integrity of the Nation's waters," 33 U.S.C. §1251(a),
and gave the Corps, along with the Environmental Protection Agency, the
job of getting this done. The Corps has pursued this goal by regulating
nonnavigable tributaries and their adjacent wetlands. This use of delegated
authority is well within Congress's traditional power over navigable waters.

The Court next held that the Corps' tributaries regulation represents a reasonable
interpretation of the CWA that is entitled to deference. The Court found that the CWA
definition of "waters of the United States” is "sufficiently ambiguous" with respect to the
extent to which nonnavigable tributaries are covered to constitute an implied delegation
of authority to the Corps to determine which waters are covered "within the range
suggested by SWANCC." The Court concluded:

Janice L Goldman-Carter and James Murphy Page 3
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The Corps argues, with supporting evidence, that discharges into
nonnavigable tributaries and adjacent wetlands have a substantial

effect on water quality in navigable waters. The Deatons do not suggest
that this effect is overstated. This nexus, in light of the 'breadth of
congressional concern for protection of water quality and aquatic
ecosystems,’ Riverside Bayview, 474 U.S. at 133, is sufficient to allow
the Corps to determine reasonably that its jurisdiction over the whole
tributary system of any navigable waterway is warranted,

The Court also found that the Corps' interpretation of the word "tributary” in its
tributaries regulation as covering the roadside ditch is reasonable and entitled to
deference. It found that the Corps "has always used the word [tributary] to mean the
entire tributary system, that is, all of the streams whose water eventually flows into
navigable waters." The Court concluded that this interpretation is long-standing and not
inconsistent with the regulation, and is therefore entitled to deference. The Court
affirmed the Corps' judgment that since the tributaries rule extends to all tributaries of
navigable waters, it extends to the roadside ditch connecting the Deaton wetlands to
downstream navigable waters.

On November 10, 2003, the Deaton’s filed a Petition for a Writ of Certiorari with
the United States Supreme Court.

Treacy v. Newdunn, 344 F.3d 407 (4® Cir. September 10, 2003).

Overturning a ruling by the U.S. District Court for the Eastern District of
Virginia, United States v. Newdunn Associates, 195 F.Supp.2d 751 (E.D.Va. 2002), the
Fourth Circuit Court of Appeals ruled that the U.S. Army Corps of Engineers had
jurisdiction under the Clean Water Act to require a developer to obtain a permit prior to
filling approximately 38 acres of wetlands. The court ruled that the wetlands, which
historically had a natural hydrological connection to the navigable-in-fact waterway
Stony Run prior to the construction of an interstate, maintained a connection to Stony
Run through 2.4 miles of intermittent surface water flow through natural streams and
manmade ditches.

In reaching its ruling, the Court relied heavily upon its earlier ruling in Deaton to
conclude that, “[Tthe Corps intends to assert jurisdiction over ‘any branch of a tributary
system that eventually flows into a navigable body of water.””” Newdunn, slip op. at 15
(citations omitted). The Court-found that this regulatory scope of the Corps was clearly
supported by the Clean Water Act:

In sum, the Corps’ unremarkable interpretation of the term
“waters of the United States™ as including wetlands
adjacent to tributaries of navigable waters is permissible
under the CWA because pollutants added to any of these
tributaries will inevitably find their way to the very waters
that Congress sought to protect.

Janice L Goldman-Carter and James Murphy Page 4
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Id. at 15.

The Court, again relying on Deaton, found that the term “tributary” “include[s]
‘the entire tributary system,” including roadside ditches.” Id. at 16 (citations omitted).
The Court further ruled that, “If this Court were to conclude that the I-64 ditchisnota
‘“tributary’ solely because it is manmade, the CWA’s chief goal would be subverted.
Whether manmade or natural, the tributary flows into traditional, navigable waters.
Accordingly, the Corps may permissibly define that tributary as part of the ‘waters of the
United States.” Id. at 16 (citations omitted).

The Court also overturned the District Court’s ruling that the Virginia Water
Control Board did not have authority to regulate the fill of the wetlands under state law
and remanded a state enforcement action to state court. In so ruling, the Court found that
the Virginia Nontidal Wetlands Resources Act of 2000 clearly extended Virginia’s
authority to regulate wetlands beyond the scope of the Clean Water Act and that the Act’s
Jjurisdictional mandate did not depend on the Clean Water Act. The Court strongly
rejected the District Court’s finding that because the Virginia law borrowed from the
Corps regulations’ scientific definition of wetlands, that the jurisdictional scope of the
Virginia Act was therefore dependent on the jurisdictional scope of the Clean Water Act.
The Court instead ruled that:

Nothing in the Virginia Act refers to the CWA’s definition
of “navigable waters” or the “waters of the United States.”
A plain reading of the Virginia Act, therefore, makes it
inconceivable that the term “wetlands” as it is used in the
state legislation could necessarily turn on the resolution of
a question of federal law. ... In sum, in light of the
Virginia Act’s clear statutory language, it is apparent that
“Virginia now regulates activities in wetlands beyond its
federal mandate.” It would be perverse, therefore, for this
court to conclude that the jurisdictional limits of the
Virginia Act depend upon the CWA.

Id. at 9 and 12 (citations omitted).

In October, 2003, Newdunn Associates et al. filed a filed a Petition for a Writ of
Certiorari with the United States Supreme Court.

United States v. Krilich, 152 F. Supp. 2d 983 (N.D. Ill. June 22, 2001), affirmed, 303
F. 3d 784 (7 Cir. 2002), cert. denied 123 S. Ct. 1782 (2003).

The U.S. District Court denied defendant’s motion to vacate a 1992 consent
decree in light of SWANCC. In holding that the defendants were bound by their
stipulations in the consent decree regarding "waters of the United States,” the Court
found that a "colorable basis" for jurisdiction probably still existed after SWANCC
noting that “[c]ases subsequent to SWANCC have not limited the definition of waters of
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the United States to those immediately adjacent to navigable (in the traditional sense)
waters.” (citations omitted). - The Court also recognized that, even assuming the wetlands
at issue in this motion were not within the government’s authority to regulate after
SWANCC, other wetlands subject to the consent decree unquestionably continued to be
subject to CWA regulation. Therefore, the government had authority to enter into the
consent decree to enforce the CWA as to those wetlands.

Defendants Krilich et al appealed this decision to the Seventh Circuit U.S. Court
of Appeals. On September 9, 2002, the Seventh Circuit affirmed the lower court opinion,
concluding that the SWANCC holding was limited to the federal agencies' authority to
define navigable waters under the migratory bird rule, and was not a significant change in
the law requiring it to modify or vacate the consent decree. The Seventh Circuit also
ruled that even if SWANCC had made a significant change in the law, it was irrelevant
because it was clear from the consent decree that the migratory bird rule was not the sole
basis of the agencies' authority to assert jurisdiction over the developer's property.
Defendants’ petition for writ of certiorari was denied by the U.S. Supreme Court on April
21, 2003.

United States v. Rapanos, 339 F.3d 447 (6™ Cir. August 5, 2003).

The Sixth Circuit overturned a lower court decision in ruling that wetlands
adjacent to a non-navigable manmade drain which eventually flowed 11 to 20 miles
before emptying into a navigable waterway are subject to Clean Water Act jurisdiction.
The case, United States v. Rapanos, 2003 WL 21789241 (6th Cir. Aug. 5, 2003),
concerned a property owner who filled several acres of wetlands on his property in
flagrant disregard of a state agency determination that he needed a permit to do so. Mr.
Rapanos was convicted, but his conviction was remanded back to district court on appeal
for consideration in light of the United States Supreme Court ruling in Solid Waste
Agency of Northern Cook County v. Army Corp of Engineers, 531 U.S. 159 (2001). In
SWANCC, the Supreme Court ruled that certain isolated wetlands where the only claim
for federal jurisdiction was that they were used by migratory birds were not covered
under the Clean Water Act.

The district found that under SWANCC, Mr. Rapanos’s wetlands, which were
connected to a man-made drain which flowed into a non-navigable stream which then
flowed for several miles before flowing into the navigable Kawkawlin river were not
covered under the Clean Water Act and overturned Mr. Rapanos’s conviction. The lower
court broadly interpreted SWANCC to mean that wetlands not directly adjacent to
navigable waters were not jurisdictional under the Clean Water Act.

On appeal, the Sixth Circuit relied on a recent decision by the Fourth Circuit in
United States v. Deaton, 332 F.3d 698 (4th Cir. June 12, 2003), which found that the
Clean Water Act covered a non-navigable roadside ditch, to reject the lower court’s broad
interpretation of SWANCC. The circuit court found that wetlands adjacent to non-
navigable waters that are connected, even if remotely, to navigable waters are covered
under Clean Water Act. The Court ruled that:
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Although the Solid Waste opinion limits the application of
the Clean Water Act, the Court did not go as far as Rapanos
argues, restricting the Act’s coverage to only wetlands
directly abutting navigable water. ... The evidence
presented in this case suffices to show that the wetlands on
Rapanos’s land are adjacent to the Labozinski Drain,
especially in view of the hydrological connection between
the two. It follows under the analysis in Deaton, with
which we agree, that the Rapanos wetlands are covered by
the Clean Water Act. Any contamination of the Rapanos
wetlands could affect the Drain, which, in turn, could affect
navigable-in-fact waters. Therefore, the protection of the
wetlands on Rapanos’s land is a fair extension of the Clean
Water Act. Solid Waste requires a “significant nexus
between the wetlands and ‘navigable waters,™ for there to
be jurisdiction under the Clean Water Act. Because the
wetlands are adjacent to the Drain and there exists a
hydrological connection among the wetlands, the Drain,
and the Kawkawlin River, we find an ample nexus to
establish jurisdiction.

339 F.3d at 453 (citations omitted).

The court also ruled against Rapanos’s objection to jury instructions that were
based on the Corps rules governing the definition of waters of the United States. These
rules include coverage of intermittent steams, tributaries to waters of the United States,
and wetlands. See 33 C.F.R. § 328.3(a)(3). The court took this opportunity to reiterate
the narrowness of the holding in SWANCC, finding that, “Solid Waste invalidated the
‘Migratory Bird Rule’ but it did not invalidate the agency’s regulations [33 C.F.R. §
328.3(a)(3)] upon which the jury instruction was based.” Id. at 454.

Although the court recognized that SWANCC does not require all non-navigable
waters 1o be covered in order to protect navigable waters from the pollution, the court
affirmed the policy need for broad Clean Water Act protection, stating that, “[TThe Clean
Water Act cannot purport to police only navigable-in-fact waters in the United States in
order to keep those waters clean from pollutants.” Id. at 451. The court further stated
that, “Although wetlands are not traditionally navigable-in-fact, they play an important
ecological role where they exist.” Id.

Rapanos filed a Petition of Certiorari with the United States Supreme Court on
December 30, 2004.
United States v. Harold G. Rueth, 335 F.3d 598 (7" Cir., July 10, 2003).

Affirming a lower court ruling, the U.S. Court of Appeals for the Seventh Circuit
denied a development company’s request to vacate a consent decree requiring the
company to restore wetlands it had illegally filled. The company, which was assessed
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$6,750,000 in penalties for failing to comply with the decree, alleged that the decision in
SWANCC constituted a material change in the law that affected the decree’s validity.
Without addressing the specific facts at issue, the Court ruled that SWANCC did not
constitute a material change in the law because the basis for the Corps’ determination that
the wetlands were jurisdictional was that the wetlands were adjacent to navigable waters
and SWANCC did not cast doubt on the Clean Water Act’s jurisdiction over adjacent
wetlands. Moreover, the Court refused to look at whether the wetlands at issue were
indeed adjacent, finding that the defendant could have litigated the issue previously and
instead choose to settle.

In affirming that adjacent wetlands are still jurisdictional under the CWA, the
Court looked to the recent decision in United States v. Deaton, supra, as well as the
Supreme Court’s ruling in United States v. Riverside Bayview Homes, 474 U.S. 121
(1985). The Court said:

[1]t is clear that SWANCC did not affect the law regarding
the government’s alternative asserted basis for jurisdiction
adjacency .... The Corps’ jurisdiction adjacency is well-
established; it was upheld by the Supreme Cowurt in United
State v. Riverside Bayview Homes, and was reaffirmed by
SWANCC. ... And recently, in United States v. Deaton, the
" Fourth Circuit upheld the Corps’ exercise of adjacency

jurisdiction over a parcel of land whose only connection to
navigable waters was surface runoff that, after a “winding
thirty-two mile path,” emptied into the Chesapeake Bay.

2003 U.S. App. LEXIS 13892, at 15 (citations omitted).

However, in dicta, the Court stated that it did not believe that the ruling in
SWANCC was so narrow as to do “nothing more than invalidate the Migratory Bird
Rule.” The Court went on to discuss instances other than use migratory birds where it
believed waters would not be jurisdictional after SWANCC:

The Court’s concern with the Migratory Bird Rule was that
it conferred regulatory jurisdiction over waters that were
not actually or potentially “navigable”;... [T]hat fish or
shellfish can be taken from a water and sold in interstate
commerce does not make that water any more navigable
than it would be if it were frequented by migratory birds.
The same holds true for intrastate waters that are used by
interstate travelers or for industrial purposes by industries
in interstate commerce.

Id. at 12-13.
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Rueth has filed a Petition for a Writ of Certiorari with the United States Supreme
Court.

In re: Needham, 354 F.3d 340 (5" Cir. Dec. 16, 2003).

This case involves the Oil Pollution Act. In an action to collect clean up costs in
bankruptcy court, the Needhams argued they were not liable for clean up costs under the
OPA because their oil spill — which was pumped from a containment basin into a
drainage ditch that then spilled into Bayou Cutoff and then into Bayou Folse, a water
body adjacent to Company Canal, which eventually flows into the Gulf of Mexico — was
not into “navigable waters” and therefore not covered under the OPA. The bankruptey
court and the U.S District Court for the Western District of Louisiana agreed with the
Needhams and ruled that the Needhams were not responsible for the clean up costs
because the spill did not occur into a body of water that is actually navigable or adjacent
to an open body of navigable water. The Fifth Circuit Court of Appeals reversed the
District Court decision, but left intact the District Court’s interpretation of the meaning of
navigable waters and expressed disagreement with the rulings in Deaton, supra and
Rapanos, supra (both of which found that non-navigable ditches with surface water
connections to navigable waters were covered by the Clean Water Act) in strongly
worded dicta.

The actual holding of this case is narrow and does not directly contradict other
Circuits interpreting SWANCC and the scope of CWA jurisdiction. The Fifth Circuit
held that because the oil spill leaked into Bayou Folse, which is adjacent to Company
Canal, a navigable-in-fact water, the spill was covered under the OPA and the Needhams
were responsible for cleanup costs. 354 F.3d at 347.

However, in dicta, the Court left little doubt on how it would interpret SWANCC
and the scope of CWA jurisdiction. Citing the Fifth Circuit’s previous reasoning in Rice,
supra, the Court stated that:

The CWA and OPA are not so broad as permit the federal
government to impose regulations over “tributaries” that
are neither themselves navigable nor truly adjacent to
navigable waters. Consequently, in this circuit the United
States may not simply impose regulations over puddles,
sewers, roadside ditches and the like; under SWANCC “a
body of water is subject to regulation ... if the body of
water is actually navigable or adjacent to an open body of
navigable water.” )

Id. at 345-346 {citing Rice, supra, at 269).
The Court further shed light on its interpretation of the meaning of adjacency and

indicated that SWANCC invalidated the Corps’ regulatory definition of the term, see id.
at footnote 12:
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Under Rice, the term “adjacent” cannot include every
possible source of water that eventually flows into a
navigable-in-fact waterway. Rather, adjacency necessarily
implicates a “significant nexus” between the water in
question and the navigable-in-fact waterway.,

Id. at 347. The Court found that Bayou Folse was adjacent to Company Canal because
water flowed directly from the bayou into the canal.

U.S. DISTRICT COURTS
Aiello v. Town of Brookhaven, 136 F. Supp. 2d 81 (E.D. N.Y. 2001).

The U.S. District Court concluded that non-navigable tributaries are within CWA
jurisdiction, including a pond and creek that flow into a lake which, in turn, flows ina
bay, a "classical interstate navigable body of water."

United States v. Buday, 138 F. Supp. 2d 1282 (D. Mont. 2001).

The U.S. District Court, in a criminal case, declared jurisdictional a creek located
about 235 miles from the nearest navigable-in-fact water. The Court concluded that the
creek is jurisdictional because it is a tributary that ultimately flows into waters that are
navigable-in-fact. The Court reasoned that:

[Tlributaries that are distant from but connected to navigable waters are
ecologically capable of undermining the quality of the navigable water ....
The water quality of tributaries like Fred Burr Creek, distant though the
tributaries may be from navigable streams, is vital to the quality of
navigable waters. Therefore, Congress must have intended to reach them.

This case also includes a detailed analysis of why the Commerce Clause supports such an
attenuated connection to interstate commerce.

Idaho Rural Council v. Bosma, 143 F. Supp. 2d 1169 (D. Idaho 2001).

The U.S. District Court ruled that discharges from a concentrated animal feeding
operation (CAFO) were to "waters of the United States" subject to CWA jurisdiction.
The Court found to be jurisdictional discharges of dairy waste into Walker Spring, which
"runs into a pond, across a pasture and then into the Northside Canal, which runs into
Clover Creek [waters of the United States] at some point downstream.” The Court found
discharges into Butler Spring to be jurisdictional because, "Butler Spring discharges into
Clover Creek, at least seasonally, by means of a head gate.”

Importantly, the Court also found to be jurisdictional discharges of dairy waste

"through underground hydrological connections between natural ponds and manmade
lagoons on the dairy's property,” to Walker and/or Butler Springs which, in turn,
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discharge into Clover Creek, a recognized "waters of the United States.” The Court's
ruling was contingent on finding that such discharges can, in fact, be traced from their
source to the springs. The Court held that the CWA extends federal jurisdiction over
groundwater that is hydrologically connected to surface waters that are themselves waters
of the United States. This case settled during trial proceedings and a consent decree was
entered March 22, 2002.

Bobbv Joe Colvin v. United States of America, 181 F. Supp. 2d 1050
(C.D. Cal. 2001).

The U.S. District Court denied defendant's motion to vacate, set aside, or correct
his sentence for discharging waste into the Salton Sea without a CWA permit. The
motion argued that there was no CWA violation because, after SWANCC, the Salton Sea
could not be considered a "waters of the United States” subject to CWA jurisdiction.

Citing Headwaters, and other cases, the District Court interpreted SWANCC
narrowly, concluding that it did not invalidate "non-Migratory Bird Rule interpretations”
of navigable waters. The Court noted that the trial record demonstrated that the Salton
Sea ("actually a lake, not a sea") is used by out-of-state and foreign tourists "who fish and
recreate in and on its waters and shoreline,” and by visitors who "water ski, fish, hunt
ducks, and race boats and jet skis on the Sea." The record shows that the Salton Sea ebbs
and flows with the tide. "Under most any meaning of the term, the Salton Sea is a body
of "navigable water” and "water of the United States."

The Ninth Circuit Court of Appeals (No. 02-55245) denied plaintiff's certificate
of appealability August 30, 2002.

U.S. v. Lamplight Equestrian Center, Civ. No, 00-C-6486, 2002 U.S. Dist. LEXIS
3694 (N.D. Il March 8, 2002).

The District Court for the Northern District of Illinois recently upheld CWA
jurisdiction over a wetland adjacent to a tributary to navigable waters.
The wetland at issue in the case drained through a man-made drainage ditch, then through
a 50 foot "delta" or "meandering drainage swale,” and then into Brewster Creek, a non-
navigable stream. Brewster Creek flows, in turn, to the Fox River, a traditionally-
navigable water. The defendant agreed that there was at least an intermittent
hydrological connection between the wetland and Brewster Creek, but disputed whether
this arguably intermittent hydrological connection was sufficient to establish CWA
jurisdiction over the wetland after SWANCC.

The district court, following Headwaters, Inc. v. Talent Irrigation Dist., 243 F. 3d
526 (9™ Cir. 2001) and similar cases, focused on whether there was a “significant nexus”
between the wetland and the Fox River. "Water need not flow in an unbroken line at all
times to constitute a sufficient connection to a navigable water or its tributaries ...,” the
court concluded. Slip Op. at 15.
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The court also held that the "drainage connection" could establish the wetland's
adjacency because the Corps’ regulation defines adjacency as “bordering, contiguous, or
neighboring,” and contiguous means “being in actual contact: touching along a boundary
or at a point.” Consequently, “[bly virtue of the path of water, whether it be a delta, a
meandering swale, or a drainage connection, the wetlands come into actual contact with
the tributary to Brewster Creek.” Slip Op. at 17.

Finally, the court concluded that the wetland need not be adjacent to traditionally
navigable waters:

Cases both before and after SWANCC have found that a tributary need
not have a direct connection to the navigable water, but may be linked
through other connections two or three times removed from navigable
water and still be subject to the Corps' jurisdiction .... Even where the
distance from the tributary to the navigable waters is significant, the
quality of the tributary is still vital to the quality of the navigable waters.
Slip Op. at 17-18.

A consent decree terminating the case was entered October 9, 2002. Terms of the
decree included payment of a fine for filling wetlands without a permit.

California Sportfishing Protection Alliance v. Diablo Grande, 209 F. Supp. 2d 1059
(E.D. Ca. 2002).

Ruling on cross-motions for summary judgment, the District Court found that the
water at issue, Salado Creek, is a "waters of the United States” subject to NPDES permit
requirements, regardless of the fact that it flows through an underground pipeline on its
way to the San Joaquin River, a navigable-in-fact waterway. The Court ruled that
SWANCC did not affect the rule that tributaries are "navigable waters" under the CWA.

The Court distinguished Rice v. Harken, supra, as not involving a discharge into a
surface water, but a more "complicated path involving groundwater." The Court ruled,
"[t]he fact that the waters of Salado Creek flow underground, partially through a pipe,
does not make them 'groundwater' outside the jurisdiction of the Act." The Court also
noted that even if the underground portion of the creek flow were characterized as
groundwater, the creek might still be a "navigable water" under the CWA. The Court
held:

[Wlhen there is sufficient water in Salado Creek it flows into the San
Joaquin River. The fact that an underground pipeline conveys the water
from one point to the other does not create a hydrological disconnect; nor
does it affect Salado Creek's status as a tributary of the San Joaquin River....
[1]t is a tributary hydrologically connected to the San Joaquin River, a
navigable-in-fact body of water ... As a tributary of an actually navigable
waterway, Salado Creek is itself a "navigable water of the United States”
within the meaning of the Act.” (citations omitted).
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The Court reaffirmed its decision on defendant's motion for reconsideration. The
parties stipulated to dismissal of the case with prejudice in August 2002.

United States v. Phillips, appeal pending, Nos. 02-30035, 02-30046 " Cir.).

In a federal criminal case brought in the District of Montana, a jury convicted
Phillips of knowing violations of the CWA. The district court judge had instructed the
jury that the wetlands and streams into which the defendant discharged poltutants were
"waters of the United States." The adequacy of the "waters of the United States" jury
instruction is an issue on appeal. The case was argued February 13, 2003.

U.S. v. RGM Corp., 222 F. Supp. 2d 780 (E.D. Va. 2002).

Judge Morgan of the U.S. District Court for the Eastern District of Virginia ruled
that the Corps lacked jurisdiction to stop unpermitted dredge and fill activity in wetlands
on a 658-acre site in Chesapeake Virginia because the wetlands were not adjacent to
traditionally navigable waters. The Court found that "surface water drains from the
property to the south via the Saint Brides drainage ditch toward Northwest River, a
navigable waterway. To the north, water flows from the property to the north viaa
system of man-made ditches that feed into Cooper's Ditch, which flow into the
Intracoastal Waterway, a navigable waterway.” The Court rejected the government's
argument that the drainage ditches that form part of the hydrological connections between
the RGM wetlands and traditionally navigable waters are tributaries that are themselves
"waters of the United States."

As in his recently overturned ruling in Newdunn, Judge Morgan's opinion traced
changes in the Corps' "navigable waters" and "waters of the United States" regulations
from 1974 through 1986, and concluded that the Corps substantially expanded the
definition of jurisdictional waters "to areas not contemplated by either the CWA or its
own initial [1974] regulations interpreting this legislation.” According to Judge Morgan,
"[t]he history of CWA regulations suggests that the rights of land owners have been
repeatedly invaded by the Corps through bureaucratic fiat,” and "the SWANCC, Lucas,
and Wilson cases signal ... a recognition that property rights must be protected even if the
effect of the failure to do so is not so obvious and immediate as in the human and civil
rights arena.”

The District Court found that the Corps lacked the CWA authority to adopt the
1986 regulations or regulations adopted thereafter, apparently "by substituting the term
‘waters of the United States' for 'navigable waters' as the Corps' basis for jurisdiction.” In
this case, Judge Morgan rules, in particular, that the Corps impermissibly expanded its
jurisdiction over drainage ditches and ephemeral streams by removing limitations on the
term Ordinary High Water Mark (OHWM) after 1975:

In its 1975 regulations, the applicable limit of the Corps' jurisdiction was the
perceptible OHWM caused by the upstream or landward flow from navigable
water, but by 2000, and in this case, it is the perceptible OHWM caused by the
flow of water roward navigable waters. The Court FINDS that the Corps'
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reinterpretation of the jurisdictional significance of an OHWM is not entitled
to Chevron deference, and is an invalid extension of Corps jurisdiction. The
facts presented at trial clearly fail to establish jurisdiction based on pre-1986
regulations. Slip Op. at 13.

The Court also found that the Corps lacks jurisdiction even under the 1986
regulations, reasoning that for a water to be a tributary, it must have "an OHWM flowing
continuously from the wetlands to navigable water," and that the Corps "fail[ed] to
establish a continuous OHWM in the drainage ditches and ephemeral streams.” In so
finding, the Court dismissed much of the Corps' expert testimony and evidence, and then
found the Corps had not met its burden of proof.

The Court entered judgment in this case on July 26, 2002. The United States filed
a notice of appeal on September 24, 2002 to the U.S. Court of Appeals for the Fourth
Circuit. The Fourth Circuit has ordered the case held in abeyance pending its decision in
Newdunn which was recently decided.

USA v. Adam Bros Farming, et al, Civ. No. 00-7409 (C.D. Cal. July 12, 2002).

The U.S. District Court for the Central District of California denied defendants'
motion for summary judgment on grounds that the Corps lacked jurisdiction over
isolated, non-navigable waterways and any wetlands adjacent to them. The Court found
that there.was at least a material question of fact as to the sufficiency of the hydrological
connection to downstream waters to preclude summary judgment in defendants' favor.

At issue is Orcutt Creek and adjacent wetlands that flow through defendants’
property to a depression, and then through and past the depression, either through a
system of channels, by pumping, or both, to the Santa Maria River and then to the Pacific
Ocean. The government argued that even if the connection was only established through
pumping the water past the depression, the pollutants from Orcutt Creek are still capable
of damaging the Santa Maria River and the Pacific Ocean, and Orcutt Creek should still
be considered a "water of the United States." Relying on Headwaters, Inc. v, Talent
Irrigation District, supra, which found an adequate hydrological connection based on
irrigation canals, the Court ruled that "there are some circumstances where an artificial
structure can create a hydrological connection sufficient to support Corps' regulatory
jurisdiction where one did not previously exist." As a result, the Court ruled that "there is
a material question of fact as to whether pumping water from the Orcutt Creek channel
into a reservoir which sometimes flows onward to the Santa Maria River creates a
sufficient hydrological connection to support Corps’ regulatory jurisdiction under the
CWA." Slip Op. at 15.

The Court also held, again relying on Headwaters, that since non-navigable,
intermittent tributaries of navigable waters are still "waters of the United States" post-
SWANCC, then, by extension, CWA jurisdiction "extends to wetlands adjacent to any
tributary, whether or not it is navigable, which is hydrologically connected under certain
conditions with a traditionally navigable body of water." Slip Op. at 18-19.
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This case went to trial in February 2003. Post-trial briefs are due in September
and October 2003.

United States v. The New Portland Meadows, Inc., No. 00-507, 2002 U.S. Dist.
LEXIS 19132 (D. Or. Sept. 9, 2002).

The U.S. District Court, in a CWA §402 enforcement action, adopted the
magistrate's July 2002 Report and Recommendation and granted the United States'
motion for partial summary judgment, finding that ditches that are hydrologically
connected to traditionally navigable waters by means of pumping are CWA "waters of
the United States.”

This case involved discharges of wastewater and surface water from a racetrack
complex, including stabling facilities for 900 horses, through a system of ditches and
pipes that discharge through three outfalls into an unnamed drainage ditch. The water
and pollutants flow from the ditch approximately one mile to a pond and pump station.
The pump forces excess water from the pond through a flood control levee and into the
lower Columbia Slough, an undisputed "waters of the United States.”

The Magistrate's Report and Recommendation reasoned that, "[t]he mere fact that
the water from the District ditches is forced into the Columbia Slough by pumps is
irrelevant. All of the water that enters the District ditches eventually ends up in the
Columbia Slough, whether it flows naturally or not. Defendants were well aware of the
ultimate destination of their wastewater and created their ditch system with the intent that
the wastewater be transported to the Columbia Slough." The Magistrate concluded that,
"[t}he unnamed ditch at issue is a tributary to waters of the United States and is,
therefore, a water of the United States under the Act. Quoting United States v. Eidson.
108 F.3d 1336, 1343 (11™ Cir. 1997), the Magistrate added that “[t]o hold otherwise and
to allow polluters to contaminate this drainage system would defeat the intent of
Congress and would jeopardize the health of our nation’s waters.” 2002 U.S. Dist.
LEXIS 19153, *18 (D. Or. July 30, 2002).

FD&P Enterprises v. United States Army Corps of Engineers, 239 F. Supp. 2d 509
(D. N.J. 2003).

In a motion for summary judgment, FD&P Enterprises challenged the Corps’
jurisdiction over wetlands that drain into Penhorn Creek, which in turn flows into the
Hackensack River, a traditionally navigable water, just over a mile downstream. The
government opposed the motion, arguing that the wetlands are jurisdictional as wetlands
adjacent to tributaries of traditionally navigable waters. The government also argued that
the Corps' regulation of Penhorn Creek and its adjacent wetlands are within Congress'
Commerce Clause Power. Oral argument was heard in July 2001. In December 2002,
the Corps issued plaintiff a permit to fill 53.5 acres of wetlands on the site subject to on-
site and off-site mitigation requirements.

On January 15, 2003, the Court denied plaintiff's motion for summary judgment,
ruling that there remains a genuine issue of material fact as to whether there is a
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"substantial nexus between the FD&P wetlands and the Hackensack River.” The Court
also found that Clean Water Act jurisdiction over the FD&P wetlands was consistent with
the Commerce Clause of the Constitution. The court reasoned that FD&P's purpose for
seeking a §404 permit was to construct a commercial facility engaged in interstate freight
transportation services and thus the filling of wetlands for that purpose would
"substantially affect” interstate commerce. On February 6, 2003, the Court entered a
stipulation and order dismissing this case with prejudice.

United States v. Bruce Dyer, No. 00-11013 (D. Mass. March 12, 2003).

The U.S. District Court rejected defendants’ attempt to reopen a consent decree
based upon SWANCC, in a case involving illegal filling of wetlands adjacent to a
tributary of the Taunton River. The Court found that the wetlands were “navigable
waters” subject to the Clean Water Act under 33 C.F.R. § 328.3(a)(2), (5), and (7).
The Court reasoned that the SWANCC decision " has no bearing” on the current case
because the wetlands at issue "are analogous to those that confronted the Court in United
States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 135 (1985), where the Court
found wetlands subject to the CWA because they were adjacent to a navigable
waterway."

The Court dismissed defendants’ argument that portions of the Taunton River are
not literally “navigable,” citing SWANCC, 531 U.S. at 167 (citing Riverside Bayview
Homes, 474 U.S. at 133, where the Court noted that the term "navigable” is of "limited
import" and that Congress evidenced its intent to "regulate at least some waters that
would not be deemed 'navigable' under the classical understanding of that term.").

San Francisco Baykeeper et al v. Cargill et al, Civ. No. 96-2161 (N.D. Cal. April 30,
2003).

This citizen suit involves the dumping of salt-processing wastes in a bermed pond
located directly beside Mowry Slough and the San Francisco Bay. Prior to the SWANCC
decision, the District Court granted summary judgment to the plaintiffs, ruling that the
waters in question were waters of the United States subject to CWA jurisdiction. On
appeal, following SWANCC, the Ninth Circuit ruled that the district court decision had
been based on the Migratory Bird Rule, and must therefore be vacated. San Francisco
Baykeeper et al v. Cargill et al, 263 F. 3d 963 (9th Cir. August 30, 2001).

Based on arguments presented by both the plaintiff, and the United States as
amicus curiae, the Ninth Circuit recognized that there might be alternative grounds for
jurisdiction other than the Migratory Bird Rule, and remanded the case to the District
Court to determine "whether alternative grounds for jurisdiction exist, and whether, if so,
such grounds have previously been waived or abandoned by plaintiffs." The United
States' submitted a Supplemental Brief of Amicus Curiae on May 30, 2001 that
interpreted SWANCC narrowly, and argued that the ponded area inside the berms where
waste was discharged may be subject to CWA jurisdiction as an area subject to the ebb
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and flow of the tide (33 C.F.R. 328.3(a)(1)), or as an impoundment (33 C.F.R. 328.3
(a)(4)).

On remand, the District Court issued summary judgment in favor of plaintiffs,
holding that "the Pond is a body of water adjacent to Mowry Slough, a navigable water,
and that therefore, the Pond is a 'water of the United States' and is protected under the
Clean Water Act.” Slip Op. at 10. Analyzing the divergent Rice v. Harken and
Headwaters v. Talent Irrigation appellate court decisions, the Court concluded that "[a]
determination that a pond adjacent to a navigable body of water is protected by the Clean
Water Act is consistent with both the more limited reading of the Fifth Circuit and the
more expansive reading of the Ninth Circuit." Slip Op. at 9. The Court based its factual
finding of adjacency on expert statements by both parties demonstrating that "the Pond
was adjacent to Mowry Slough at the time that this suit was filed, that the soils between
the Pond and Mowry Slough are saturated, and that the berm between the Pond and
Mowry Slough leaked and allowed Slough water to enter the Pond at high tide." Slip Op.
at 10. Cargill subsequently moved for an immediate appeal of this summary judgment
order and for a stay pending the Ninth Circuit's decision.

Carabell, et al v. U.S. Armv Corps Engineers, et al, 257 F.Supp.2d 917 (E.D. Mich.
March 27, 2003).

Plaintiffs challenged both the Corps' jurisdiction and its decision to deny a §404
permit for their proposed development. Both parties moved for summary judgment.
At issue are approximately 16 acres of forested wetlands located about one mile from the
traditionally navigable Lake St. Clair in Macomb County, Michigan. The Corps found
the wetlands to be adjacent to an unnamed ditch that borders the property, which flows
into the Sutherland-Oernig Drain, which flows to Auvase Creek, which flows into Lake
St.-Clair. The government argued that the wetlands are adjacent to the ditch and Drain,
despite the presence of a berm between the wetlands and these waters, and that both the
unnamed ditch and the Drain are tributaries within the meaning of 33 C.F.R. 328.3 (a)(5).
The government argued for a narrow holding in SWANCC, and that SWANCC applies
only to isolated wetlands regulated under 33 C..F.R 328.3(a)(3), not to adjacent wetlands
regulated under 33 C.F.R. 328.3(a)(5) and (7).

On March 27, 2003, the District Court granted the Corps' motion for summary
judgment and denied plaintiffs’ motion for summary judgment, finding the Carabell
wetlands to be "waters of the U.S." and upholding the Corps’ permit denial. The Court
based its decision on a Magistrate's Report and Recommendation filed February 28,
2003. Analyzing SWANCC and the post-SWANCC case law, the Magistrate concluded
that the Court's ruling in SWANCC was narrow and preserved CWA jurisdiction over
wetlands adjacent to non-navigable tributaries of navigable waters. The Magistrate found
that the Carabell wetland is subject to CWA jurisdiction because it is "adjacent to
neighboring tributaries of navigable waters and has a significant nexus to "waters of the
U.S...." The plaintiffs filed a notice of appeal May 6, 2003. Appellants and Amicus
Curiae Pacific Legal Foundation filed their initial briefs in July 2003. The government's
initia] brief is due September 17, 2003. Final briefs are due October 29, 2003.
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United States v. Hummel, 2003 U.S. Dist. LEXIS 5656 (N.D. 11l April 7, 2003).

The United States sued developer defendants for unpermitted wetland discharges
in conjunction with building the Indian Creek Club residential development in Lake
County Illinois. Defendants claimed, among other defenses, that the wetlands at issue are
not "waters of the U.S." Both parties moved for summary judgment. In a decision issued
April 7, 2003, the Northern District of Illinois granted the United States' motion for
summary judgment on all jurisdictional issues, including the issue of wetland CWA
jurisdiction, and denied defendants' motion for summary judgment in its entirety.

According to the Court, there is no factual dispute over the wetlands' hydrological
connection to downstream traditionally navigable waters; the wetlands at issue are
adjacent to a non-navigable tributary of a navigable water. The wetland complex is
hydrologically connected by a small stream to Sylvan Lake upstream, and to Indian
Creek downstream. Water flows downstream from the wetlands to Indian Creek, from
Indian Creek through part of the wetland complex and into the Des Plaines River, a
traditionally navigable water. The Des Plaines River flows into the Illinois River and
then into the Mississippi River.

The Court rejected defendants’ argument that CWA jurisdiction is, after
SWANCC, limited to only traditionally navigable waters and waters "directly adjacent”
to such waters, and agreed with the government that CWA jurisdiction continues to
extend to waters adjacent to non-navigable tributaries of navigable-in-fact waters. The
Court reasoned that it is bound not by the Fifth Circuit decision in Rice v. Harken, but by
the Seventh Circuit precedent in United States v. Krilich. Discussing SWANCC and
subsequent case law, the Court concluded that SWANCC requires demonstration of a
"significant nexus" between the body of water at issue and a navigable water, and that a
"significant nexus" can be demonstrated where a body of water is "linked through other
connections two or three times removed from the navigable water.” The Court found a
significant nexus between the wetlands at issue and the navigable Des Plaines River,
despite their being "two steps removed from an actually navigable water...."

Nerth Carolina Shellfish Growers Association and North Carolina Coastal
Federation v. Holly Ridge Associates, 278 F.Supp.2d 654 (E.D.N.C. July 25, 2003).

In a decision on motions for summary judgment, the United States District Court
for the Eastern District of North Carolina Southern Division ruled that wetlands adjacent
to traditionally navigable waters, wetlands adjacent to nonnavigable waters, intermittent
streams, manmade ditches connected to navigable waters and impoundments of covered
waters are all jurisdictional under the Clean Water Act after SWANCC. In this case, the
Court adopted a narrow interpretation of SWANCC, ruling that:

SWANCC involved isolated wetlands lacking any
hydrological connection to traditional navigable waters.
Rather than broadly restricting the Corps’ authority to
regulate nonnavigable waters under the CWA, SWANCC
clarified that the critical factor for the exercise of
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jurisdiction under the CWA is a “significant nexus”
between the body of water at issue and a traditional
navigable water. SWANCC reaffirmed the Supreme
Court’s position in Riverside Bayview that “Congress’
concern for the protection of water quality and aquatic
ecosystems indicated its intent to regulate wetlands
inseparably bound up with the waters of the United States.”
Wetlands need not be directly adjacent to an open body of
navigable water to be “inseparably bound up with”
navigable waters. Instead, where bodies of water are
hydrologically connected, discharges into wetlands
adjacent to a nonnavigable tributary of navigable water can
move downstream, degrading the quality of the navigable
water.

278 F.Supp.2d. at 674 (citations omitted) (emphasis supplied).

The Court used similarly strong language in holding that tributaries to navigable
waters, even intermittently flowing streams, are jurisdictional under the Clean Water Act.
Moreover, the court held that lack of channelized flow does not necessarily mean that a
tributary is not jurisdictional, so long as such flow is connected to navigable waters.
Discussing a stream that may only reach a navigable water during rain events, the Court
said that:

An absence of a channelized flow between the two bodies
of water does not necessarily prevent Cypress Branch from
being considered a tributary of Batts Mill Creek. ...
Numerous courts have ... recognized that intermittent
streams and tributaries are capable of carrying pollutants
downstream during rain events and are therefore subject to
regulation under the CWA. ... This position is consistent
with the Supreme Court’s holding in SWANCC, which
stressed that the CWA was enacted under Congress’
“traditional jurisdiction over waters that were or had been
navigable in fact or which could reasonably be so made.”
Where a hydrological connection exists between a body of
water and a traditional navigable water such that pollutants
discharged into the body can move downstream and
degrade the quality of the navigable water, the “significant
nexus” required for CWA jurisdiction under SWANCC is
clearly present.

Id. at 671 (citations omitted). Addressing the question of whether channelized flow is
required for a tributary to be jurisdictional, the Court relied on the recent Fourth Circuit
decision in United States v. Deaton, supra, in concluding that it is not:
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As the Fourth Circuit recently explained in United States v.
Deaton, “[t]he power over navigable waters also carries
with it the authority to regulate nonnavigable waters when
that regulation is necessary to achieve Congressional goals
in protecting navigable waters.” This is true whether the.
hydrological connection occurs in a channelized flow or a
network of flat bottoms and braids, continuously or
intermittently.

Id. at 671-672 (citations omitted).

The Court also relied on the Deaton decision and other established case law to
conclude that manmade ditches flowing into a nonnavigable tributary of a navigable
water are also jurisdictional under the Clean Water Act. The Court additionally held that
an impoundment of covered waters that drain into navigable waters are jurisdictional
under the Clean Water Act. The Court further ruled that it in determining jurisdiction, it
is irrelevant whether or not pollutants actually reach the navigable waters. The Court
found that, “Although evidence of a discharge is critical to a finding of liability, it is not
relevant to the Court’s determination of jurisdiction.” Id. at 675.

United States v. Jones, 267 F.Supp.2d 1349 (M.D. Ga. June 4, 2003).

In a ruling on motions for summary judgment, the United States District Court for
the Middle District of Georgia found that, under the Oil Pollution Act, a storm drain
flowing into a larger ditch that emptied into a wetland adjacent to a navigable river was
waters of the United States under the OPA. In reaching this conclusion, the Court looked
to the CWA and SWANCC. The Court agreed with the ruling in Headwaters, Inc. v.
Talent, supra, and found SWANCC's effect on the CWA to be limited, stating:

In SWANCC, the Court was concerned with the Corps of
Engineers’ determination that an abandoned sand and
gravel pit was a navigable water because “the water areas
are used as habitat by migratory bird [sic] which cross state
lines.” This “migratory bird rule” was the only focus of the
decision in case. Any other interpretive language in the
case was merely dicta.

267 F.Supp.2d at 1360 (citations omitted). The Court went on to conclude that, “the
SWANCC decision did not dramatically alter CWA case law.” Id.

Baccarat Fremont Developers v. U.S. Army Corps of Engineers, No C 02-3317 CW
(N.D.Ca. August 11, 2003).

In a ruling on motions for summary judgment, the Northern District of California
ruled that, after SWANCC, the Corps” current regulatory definition of adjacéncy, which
defines as “adjacent” wetlands which are separated from other waters of the United States

Janice L Goldman-Carter and James Murphy Page 20



186

by man-made structures, such as dikes and berms, is still applicable and that wetlands
may be jurisdictional as adjacent even absent a surface hydrological or ecological
connection.

This case involved just less than 8 acres of seasonal wetlands located about 250
feet from Alameda County Flood Control District (ACFCD) channels that connect to San
Francisco Bay. These wetlands are separated from the flood control channel by a berm.
While the berm prevents flow of water from the wetlands to the channel, evidence clearly
indicated that absent the berm, the wetlands would flow into the channel.

Baccarat argued that the absence of a surface hydrological connection between
the wetlands and the channel made the wetlands “isolated.” The District Court disagreed,
stating that:

According to ... notes contained in [the] administrative
record, [the] wetlands ... would directly connect to the
channels but for the berms. The ... notes further state that
storm water from [the] wetlands ... would also flow down
hill across the site and into the channels, if not for the
berms. The Court concludes that the contested wetlands
are separated from the channels by the berms, which are
man-made barriers, and the contested wetlands are
therefore “adjacent wetlands™ ... over which the Corps has
regulatory jurisdiction.

Slip Op. at 9. The Court went on to hold that:

The Corps’ regulatory jurisdiction over adjacent wetlands
under the Clean Water Act does not depend on the
existence of an actual hydrological or ecological
connection between the wetland and navigable waters.

1d. at 10.

Northern California River Watch v. City of Healdsburg, Ne. C 01-0486 WHA (N.D.
Ca. January 23, 2004).

In a decision by the Federal District Court of Northern California, the Court ruled
that an abandoned sand and gravel pit that lacked a surface water connection to the
neatby navigable Russian River, but was adjacent to the river, was a “water of the United
States” requiring Clean Water Act protection. The case involved a municipality, the City
of Healdsburg, which was discharging treated sewage into the pond without a Clean
Water Act Section 402 NPDES permit. The sewage, while receiving some treatment in
the pond, was eventually entering the Russian River due to substantial subsurface
connectivity between the pond and the river. While a berm separates the pond from the
river, historic flooding occasionally saturated the pond area.
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The Court ruled that the holding in SWANCC was narrow. Citing Headwaters v,
Talent, the Court found that, “[T]he Ninth Circuit seems to have read SWANCC as only
invalidating the migratory-bird rule as applied to isolated waters. At all events, as this
Court reads it, SWANCC did not impose a rule of ‘hydrological connection,” much less a
rule of ‘surface hydrological connection.” Slip Op. at 13 (citations omitted) (emphasis in
original). The Court went on to rule that all adjacent wetlands are covered under the
Clean Water Act, regardless of hydrological connectivity:

Once adjacency is established, the tributary issue is
superfluous. Once wetlands are found to be adjacent to a
river actually navigable, there is no need to investigate
whether the wetlands are interconnected by surface or
groundwaters. The regulation, approved in Riverside
Bayview, recognizes this in stating that wetlands separated
by berms or levees are covered. Plainly, a berm or levee is
inconsistent with any surface connection.

Id. at 14.

The Court in this case also held that underground flows are “tributaries,” ruling
that such a connection is also grounds for CWA jurisdiction. The Court stated that:

[TThis order also holds that Basalt Pond and the
subterranean groundwater that flows through it are
“tributaries” of the Russian River. ... This Court finds
persuasive the line of authority represented by Idaho Rural
Council v. Bosna, holding that the Act extends federal
jurisdiction over groundwaters hydrologically connected to
surface waters that are themselves navigable waters.

1d. at 17-18 (citations omitted).

The Court additionally held that some abandoned sand and gravel pits are covered
by the Clean Water Act and the factors that should be examined in determining
Jjurisdiction are “proximity to the river, the beneficial role of the wetlands, the intertwined
ecology and riparian habitat.” Id. at 20. Finally, the Court decided that an agency action
declining to assert jurisdiction is not entitled to deference if the decision is unpersuasive
on the merits due to a lack of thorough investigation regarding the site or a reasonable,
objective analysis of the site.

The case has been appealed to the Ninth Circuit Court of Appeals.
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U.S. COURT OF FEDERAL CLAIMS
Roberf Brace v. United States, 51 Fed. CL. 649 (2002).

The U.S. Court of Federal Claims denied the United States' second motion for
summary judgment in this takings case, ruling that there was a factual dispute as to
whether, post- SWANCC, a sufficient jurisdictional nexus existed between the wetlands
at issue and an interstate water.

+

Citing Headwaters and other cases narrowly construing SWANCC, the Court
observed:

Should the facts indicate that the 30 acres {of wetland] are not connected -
to an interstate water in any manner, then the Supreme Court's ruling in
SWANCC renders the issue of whether a taking occurred moot, as the Army
Corps of Engineers no longer has authority to regulate isolated ponds and
wetlands not connected to interstate commerce. This lack of authority for
the Corps would mean that plaintiff is free to utilize the totality of his
property for planting crops.

The Court concluded that it could only grant the government's motion for
summary judgment if the evidence indicated that the wetlands on plaintiff's property
"were connected to an interstate water." In denying the government's motion, the Court
ordered the parties to provide "precise information regarding ... the location of the parcel
in relationship to any ditch, canal, or channel that could lead to an interstate water."

The Court denied a United States' motion to dismiss on December 18, 2002. Discovery is
extending into late 2003.

STATE CASES

Indiana Department of Environmental Management v. Twin Eagle LLC, No. 49S00-
0204-CV-237 (Ind. Sup. Ct. September 23, 2003).

The Indiana Supreme Court decided an important state wetland case in favor of
the Indiana Department of Environmental Management (IDEM), reversing the lower
court and upholding the agency's authority to regulate Indiana's isolated wetlands and
waters.

In the aftermath of the SWANCC, supra, Supreme Court decision, IDEM had
informed the public that isolated wetlands remained "waters of the state," regardless of
whether they were "waters of the United States," and discharges to waters no longer
regulated under a Corps § 404 permit would no longer be exempt from the state’s
National Pollution Discharge Elimination System (NPDES) permit requirement. IDEM
had planned on using its NPDES permitting authority to regulate isolated waters as an
interim measure until the state could adopt more streamlined rules specific to isolated
waters. :

Janice L Goldman-Carter and James Murphy Page 23



189

The Supreme Court upheld IDEM's authority to require an NPDES permit for
discharges in “waters of the state,” including isolated wetlands and ponds, regardless of
whether those waters remained “waters of the United States” under the federal Clean

"Water Act (CWA). The Supreme Court concluded that, “{t]he contraction of federal
authority did nothing to limit state power.” IDEM v. Twin Eagle, slip op. at 9.
Interpreting state law defining state “waters,” the Court further concluded that “at least
some wetlands,” including some so-called isolated wetlands, are “accumulations of
water” and therefore “waters of the state” subject to IDEM's NPDES permit requirement.
Id. at 10. Similarly, the Court found that certain “private ponds” were “waters of the
state” subject to state regulation. Id. at 9-10.

The Supreme Court also-upheld IDEM's “interim process” of requiring an NPDES
permit for discharges of dredged or fill material into isolated waters no longer requiring a
federal CWA §404 permit. The Court held that this NPDES permit requirement was not
a new rule requiring notice and comment rulemaking. Instead, it was “simply the
application of a preexisting process to transactions that were previously thought to be
exempt, but are no longer exempt because they no longer meet the federal requirements
for the exemption.” Id. at 12.

In a pointed concurrence that might give attorneys some pause, two justices noted
that Twin Eagle would likely have been far better off exhausting its administrative
remedies with IDEM, rather than going straight to court before IDEM had even
determined whether the waters on Twin Eagle's property were subject to regulation. Id. at
14.
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Chairman Duncan and Ranking Member Costello;

In recent years, several entities in my District of California have had the necessity of seeking
jurisdictional determinations regarding the applicability of Section 404 to waterways. The
decisions that have resulted from these requests for jurisdictional determinations have indicated a
lack of clear direction from the leadership of the U.S. Army Corps of Engineers and the
Environmental Protection Agency. In fact, there have been occasions in which determinations
have not been made at all until very late in the process.

The experience of entities within my District is consistent with the findings of the General
Accounting Office in its recent report, dated February, 2004. In that report, the GAO concluded
that there are significant differences in the way the definition of jurisdictional waters is being
applied among the various regions throughout the country. It also found that few, if any, of the
regions make their internal guidelines regarding jurisdictional determinations public. The GAO
ended by recommending the Corps and EPA conduct further surveys of its regions and provide
greater guidance.

My concern is that this recommendation by the GAO addresses a symptom, and ignores the true
cause. Clearly, the reason there is confusion and inconsistency among the regions trying to
apply the Clean Water Act lies in the fact that the regulations defining jurisdictional waters have
not been revised to account for recent court cases,

The regulations that have been promulgated (33 CFR part 328.3) have been struck down, at least
in part, by a long line of court cases, including primarily the Supreme Court decision in
SWANCC v. U.S. Army Corps of Engineers. The substance of these court decisions is that the
regulations are overly broad, and have resulted in the exercise of jurisdiction over waters that
Congress clearly did not intend to reach, namely isolated, intrastate waters that are not tributary
to any navigable waters.

Despite the long line of cases that have expressly invalidated these overly broad regulations, the
regulations remain in effect, unchanged by the agencies. In the absence of valid regulations, the
regions have no clear direction as to how to address the intricacies of making consistent
jurisdictional determinations.

The obvious way of rectifying the uncertainty, confusion and inconsistency identified by the
GAQ is to promulgate new rules that take the direction of the various courts into account. In
fact, the Corps and EPA started to do this very thing one year ago. An Advance Notice of
Proposed Rule Making was published and comments were received and reviewed. For some
inexplicable reason, however, the agencies then decided to not go forward with the rule making.

An example of this lack of clear direction caused by the use of outdated and invalidated
regulations is a recent jurisdictional determination regarding an isolated, intrastate waterway in
my District. In asserting jurisdiction, the Corps relied in part on a determination that a portion of
the waterway was “navigable in fact,” a term that has been used in various court decisions. The
Corps was unable to point to a current definition of “navigable in fact.” Instead, the Corps
appears to have used a very broad and all encompassing definition of that term. This broad and
undocumented decision resulted in the Corps concluding that because a canoe had been placed in
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a seasonal waterway used primarily for conveying irrigation water during the summer months,
the waterway could be considered “navigable in fact.” T submit this ad hoc definition of
“navigable in fact” is not legally supportable, and in fact that jurisdictional determination has
been overturned pursuant to an administrative appeal. The Corps district office is currently
reconsidering its initial determination.

The problems identified in the GAO report are real. I encourage the Committee to consider that
new rulemaking is the answer to rectifying this situation.
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COMMENTS TO COMMITTEE
CONGRESSMAN ED SCHROCK (VA-02)
MARCH 30, 2004 HEARING

Thank you, Mr. Chairman, for allowing me to insert these comments into the
record of your hearing. I appreciate the opportunity to contribute to the dialogue on this
important issue.

In 1985, the Corps of Engineers told the United States Supreme Court that the
shoreward extent of its jurisdiction, beyond navigable waters, was “relatively easy” to
identify by visual inspection. (United States v. Riverside Bayview Homes, 474 U.S. 121
(1985) (Br. for the United States). The Supreme Court accepted the Corps’
representation and proceeded to hold that the Corps could assert jurisdiction shoreward
from navigable waters to include adjacent wetlands.

Recently, the GAO found that the Corps’ jurisdictional regulations were anything
but easy to follow, and that they were in fact, “intentionally vague”, and produced
inconsistent jurisdiction determinations, even within the same Corps’ District. It is clear
that the Corps has abandoned its promise of “relatively easy” jurisdictional
determinations in favor of intentionally vague and inconsistent practices, which allow the
Corps unfettered jurisdiction based on the personal whims of individual regulators.

Even Corps Headquarters’ guidance is routinely ignored by district regulators. In
January 2003, the Corps published guidance for regulators to follow in determining
jurisdiction. This guidance stated that the Corps would no longer assert jurisdiction over
Pocosins. EPA & Corps, Guidance for Asserting Federal Jurisdiction Over Isolated

Wetlands in Response to U.S. Supreme Court Decision in SWANCC Case, 68 Fed. Reg.
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1991, 1995 (Jan. 15, 2003) (a Pocosin is an Indian word meaning “swamp on a hill” and
is defined as “A wet area on ncarly level interstream divides in the Atlantic coastal
plain”). Despite this published guidance from Corps Headquarters, in Virginia the Corps
continues to assert jurisdiction over Pocosins.

Inconsistent agency actions are depriving landowners of their basic property
rights. The Corps is using its federal jurisdiction over navigable waters to control private
property that is nowhere near a shoreline. For example:

A man in Hampton, Virginia owns property approximately 2 miles from, and 17
feet higher than, the Back River, a navigable waterway. Five years ago, Corps’ personnel
threatened an enforcement action against him for sidecasting materials while maintaining
drainage ditches on his property. The Corps asserted that the property contained
jurisdictional wetlands. However, a different Corps’ regulator later determined that the
neighboring 20 acre parcel, containing the same type of soil and vegetation, and located
at a lower elevation downstream, between the man’s property and the Back River, was
not jurisdictional wetlands. The Corps’ claim of “shoreward” jurisdiction apparently
jumped over the intervening 20 acres.

In Suffolk, Virginia, a farmer is being threatened with an enforcement action by
the Corps after digging a farm pond in his 10 acre pasture. The farm is located 23 miles
away from, and 50 feet higher than, the Chowan River, a navigable waterway. The Corps
regulator acknowledges that Corps’ regulations “exempt” farm ponds from the Clean
Water Act, but says that the exemption only applies where the farm pond is created by
blocking a stream. According to this Corps’ regulator, creation of farms ponds by

digging a bole is not exempt from the Clean water Act.
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By contrast, in Powhatan County, Virginia, a different Corps’ regulator takes the
exact opposite position and asserts that the farm pond exemption only applies to
excavated ponds and not to impoundments of streams. Accordingly, the Corps has
threatened an enforcement action against the Powhatan farmers for building a dam, for
the purpose of creating a farm pond, on an intermittent stream on his property. The farm
is located more than 6 miles from, and 100 feet above, the James River, a navigable
waterway.

The ever increasing expansion of Corp’s jurisdiction is the result of intentionally
ambiguous regulations combined with bizarre regulatory interpretations. For example,
the Corps has taken the term “Ordinary High Water Mark™ and stripped it of its historical
significance. Historically, the Ordinary High Water Mark of a body of water served to
establish the point where a landowner’s property rights become subordinate to the
government’s. However, as a matter of practice, Corps regulators frequently point to a
dark streak in a roadside ditch, or a rust stain on the side of a dry concrete culvert, as an
Ordinary High Water Mark, so that the roadside ditch, or the concrete cuivert, becomes a
Water of the United States. By arbitrarily redefining the term Ordinary High Water
Mark, the Corps is drastically altering long established private property rights. A water
body’s Ordinary High Water Mark has been used to determine property rights for
centuries and should not be arbitrarily manipulated by the Corps’.

The Corps’ ad hoc manipulation of the term Ordinary High Water Mark is fairly
recent, and contradicts its published regulations. These regulations state that “Federal
regulatory jurisdiction, and powers of improvement for navigation, extend laterally to the

entire water surface and bed of a navigable waterbody, which includes all the land and
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waters below the ordinary high water mark.” 33 C.F.R. § 329.11(a); see also United
States v. Kansas City Life Insurance Co., 339 U.S. 799, 805 (1950) (lands below level of
Ordinary High Water Mark are subject to navigable servitude of the United States.) The
Corps’ Regulations further state, “The ordinary high water mark on non tidal rivers is the
line on the shore established by the fluctuations of waters.” 33 C.F.R. § 329.11(a)(1).

The need for the presence of a “shoreline”, on which to find an Ordinary High
Water Mark, and thus Clean Water Act jurisdiction, is underscored in 33 C.F.R. § 328.5,
“Changes in limits of waters of the United States”, which states, “permanent changes of
the shoreline configuration result in similar alterations of the boundaries of waters of the
United States ... for example, changing sea levels.” 33 C.F.R. § 328.5.

The term “shore” is not defined in Corps’ Regulations, but Black’s Law
Dictionary defines “shore” as “land lying between the lines of high- and low-water mark;
lands bordering on the shores of navigable waters below the line of ordinary high water.”
Black’s Law Dictionary, 1384 (7th ed. 1999).

The Corps’ new, arbitrary, ad hoc, interpretation of Ordinary High Water Mark, if
allowed to continue, will have considerable collateral effects. For centuries, Courts have
used an Ordinary High Water Mark to determine title to land. See, e.g., Shively v.
Bowlby, 152 U.S. 1, 9 (1894) (no title passes in lands below high water mark); Barney v.
Keokuk, 94 U.S. 324, 336 (1876) (“It appears well settled law of [Iowa] that the title of
the riparian proprietors on the banks of the Mississippi extends only to ordinary high
water mark.”) Because, title to land is a matter decided by state law allowing Corps
employees to subjectively, ad hoc, designate water stains on a concrete pipe as an

Ordinary High water Mark has the effect of potentially altering a landowner’s title.
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There is no indication that Congress intended the Corps to have such far reaching
authority.

The Corps’ claim of jurisdiction is currently limitless. I hope the Transportation
and Infrastructure Committee and this Subcommittee will clarify these rules so that
fundamental property rights cannot be summarily deprived by a Corps regulator, making
inconsistent, ad hoc claims of jurisdiction, based on intentionally vague administrative
regulations.

Thank you.
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Thank you to the Transportation and Infrastructure Subcommittee on Water
Resources and Environment for holding this important hearing and for allowing me to
submit this statement for the record.

The report issued recently by GAO provides further evidence that the Bush
Administration has failed to live up to its promises to protect the nation’s wetlands. GAO
found in its new report that Army Corps of Engineers’ district staff differ in how they
determine whether waters are protected by federal jurisdiction.! GAO’s findings
underscore the need for the Administration to reverse the policies it is currently
promoting that limit federal jurisdiction, and thereby limit the protection of millions of
acres of wetlands. EPA and the Corps, in implementing the Clean Water Act, should live
up to the intent of Congress in passing the Act, to protect our nation’s waters. Providing
more certainty in what waters fall under federal jurisdiction should not equal less federal
protection.

Wetlands provide vital habitat for thousands of plant and animal species. In my
district specifically, wetlands help support the commercial fishing industry. Wetlands
also purify our water and mitigate the effects of floods and droughts. However, we are
losing wetlands at an alarming rate of at least 60,000 acres per year. Itis the
responsibility of the federal government to do all it can to protect wetlands and other
waters from disappearing.

The Government Reform Subcommittee on Energy Policy, Natural Resources and
Regulatory Affairs held a hearing in September 2002, on federal jurisdiction over
wetlands after the Supreme Court’s decision in Solid Waste Agency of Northern Cook
County v. U.S. Army Corps of Engineers (SWANCC). I expressed my concern then that
federal jurisdiction over wetlands and other waters should not be interpreted by the
Administration as being any more limited than is required by the holding in SWANCC. 1
reiterate that concern now.

In January 2003, EPA and the Corps issued two related documents on the scope
of the federal government’s jurisdiction over wetlands. EPA and the Corps issued an

' U.S. General Accounting Office, Waters and Wetlands: Corps of Engineers Needs to Evaluate Its
District Office Practices in Determining Jurisdiction (February 2004) (GAO-04-297).
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advanced notice of proposed rulemaking (ANPRM) and a guidance document.” The
proposed rulemaking solicited comments on whether the regulations should define the
term “isolated waters” and whether any other revisions to the regulations are needed.

EPA received approximately 133,000 comments on the ANPRM, almost all of
them opposing new regulation. Isubmitted a comment letter to EPA urging an
unambiguous interpretation of the Clean Water Act. Iregistered my concern to EPA that
too many waters would be restricted from the Clean Water Act’s jurisdiction under the
proposed new rulemaking. In December 2003, the Administration announced it would
not issue a new rule.

However, EPA and the Corps have not rescinded the guidance issued in
connection with the ANPRM last year. EPA and the Corps should rescind this guidance
which could have the practical effect of stripping EPA of its authority to protect millions
of acres of wetlands and thousands of miles of streams. Specifically, the guidance
addresses streams and wetlands that could be considered isolated, intrastate, non-
navigable waters, which comprise roughly 20% of the wetlands in the lower 48 states.
This equals approximately 20 million acres of wetlands.

The guidance interprets SWANCC very broadly to invalidate the government’s
jurisdiction over these types of wetlands in most circumstances. In situations where
Corps district staff believe there is a basis for jurisdiction, the guidance requires them to
seck formal approval from Headquarters before asserting it. The districts are only
required approval to assert regulation, not to decline it.

It was particularly disturbing to read in the Corps’ response letter to GAO that the
Corps appears to be using an overly-restrictive definition of what waters fall within the
jurisdiction of the Clean Water Act. The definition used in the Corps’ letter appears to be
virtually identical to the definition included in the proposed rulemaking that the
Administration announced last December that it was abandoning. 1am deeply concerned
that the Corps is actually using this definition, which is much more restrictive than
current law, and not fulfilling the Administration’s promise last December, “to preserve
the federal government’s authority to protect our wetlands.”

We need a clear definition of what waters are within federal jurisdiction that
allows for the maximum protection of wetlands, streams, and tributaries. EPA and the
Corps should work with Congress to craft legislation rather than unilaterally issuing
regulations that limit jurisdiction. Iam a co-sponsor of Mr. Oberstar’s bill, H.R. 962, that
would provide a clear and protective definition of jurisdictional waters.

% Department of Defense and U.S. EPA, Advance Notice of Proposed Rulemaking on the Clean Water Act
Regulatory Definition of “Waters of the United States,” 68 Fed. Reg. 1991 (Jan. 15, 2003).

3 Environmental Protection Agency, Press Release: EPA and Army Corps Issue Wetlands Decision
(December 16, 2003) (online at www.epa.gov).
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Wetlands, streams, tributaries, and other waters are an essential part of our
environment. We must do all we can to preserve these precious resources. I hope that
EPA and the Corps will move forward in a manner that protects, rather than abandons,
the integrity of our nation’s waters.



