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PROPERTY RESTITUTION AND COMPENSATION IN
POST-COMMUNIST EUROPE: A STATUS UPDATE

SEPTEMBER 10, 2003

CoOMMISSION ON SECURITY AND COOPERATION IN EUROPE
WasHiNGgTON, DC

The briefing was held at 3 p.m. in Room 334 Cannon House Office Building, Washing-
ton, DC, Hon. Benjamin L. Cardin, Ranking Member, Commission on Security and Coop-
eration in Europe, moderating.

Panelists present: Hon. Randolph M. Bell, Special Envoy for Holocaust Issues, U.S.
Department of State.

Mr. CarpiN. Let me welcome all of you here today to a briefing on property restitution
issues. Chairman Smith is engaged in other congressional business at this moment and
will hope to be here. However, he has instructed us to get started on the briefing so we
have a maximum amount of time.

Iam Ben Cardin. I am the ranking Democrat on the Helsinki Commission. I am joined
by Alcee Hastings, Commissioner from the State of Florida. We are joined today by Am-
bassador Randy Bell, who is one of our real champions on these property issues. He has
been the Department of State Special Envoy for Holocaust Issues. He has more than 30
years experience in the Foreign Service and extensive experience throughout Europe. He
has worked tirelessly on issues related to World War II and the Holocaust. In his capacity
as Special Envoy, he has developed a tremendous understanding of a painfully complex
subject and has command of both the big picture and dealing with specific issues.

I am sure the ambassador is aware that our Commission has held several hearings on
the property restitution issues. In fact, I think we have held three hearings in recent
times. It has been a matter of high priority for the work of our Commission. In just about
every delegation that we have met when our Parliamentary Assemblies are meeting bilat-
erally with other countries that are involved in property restitution problems, we have
raised the issue.

I must tell you, Mr. Ambassador, I know it has been frustrating for you. It has been
frustrating for us. As we make progress, we seem to find additional roadblocks that are
put in our way, whether they are residency requirements or citizenship requirements or
dealing with the administration of funds and the role that our government can play in the
administration of those funds under the domestic laws of the countries involved. We have
found that we have gotten commitments from leaders of countries, only to find that those



commitments are not really carried out in fact because of roadblocks put in the way by
either their legislatures or their courts.

It has been a difficult period. It has been more than a decade since the fall of the
Communist countries in Eastern and Central Europe, and of course now more than 60
years since the end of World War II and we still are confronting issues of individuals
unable to get just compensation or the return of their properties. We would hope that in
this briefing we would have a frank discussion. I know that there is much interest regard-
ing Poland, the Czech Republic, and Romania. We welcome your observations as you may
see fit to proceed on briefing us as to the current status of property restitution issues.

At the conclusion of the ambassador’s comments, and our ability to try to clarify the
points, we would invite for a limited period of time comments from those in the audience.

Amb. BeLL. Thank you, sir. I am very grateful for this opportunity to address the
Commission on what we agree is a very important subject. As you know, I have long be-
lieved that the Commission is crucial to the conduct of U.S. foreign policy generally. I am
very grateful for the work that it does in sustaining U.S. interest in promoting human
rights in the world.

My office and my colleagues in the European Bureau at the State Department work
to bring justice, however late it may come, to Holocaust survivors and to other victims of
World War II, and to ensure that the rights of victims of communism and fascism are
respected. This is very much a team effort that rests on close cooperation among the Con-
gress, the Departments of State and Justice, the governments of former eastern-bloc coun-
tries, and many dedicated and highly professional nongovernmental organizations. In that
connection, I would like to stress the enormously important work of the American Jewish
Committee, of the Conference on Jewish Material Claims, of the American Joint Distribu-
tion Committee, Bnai B'rith, the World Jewish Congress and the Polish-American Con-
gress, among many others. Our NGOs are a force for good in the world and we should all
be very proud of them.

The United States has rightly stressed that uniform, fair, and complete restitution is
a prerequisite both to adequate establishment of the rule of law and to the safeguarding of
religious and minority rights and freedoms. Property restitution is a key element in the
reforms many countries in the region are undertaking as they seek places in multilateral
institutions, and thereby membership in the community of values these institutions com-
prise. But it is an especially difficult, challenging and controversial aspect of those re-
forms that combines history, law, religion, budgetary politics, and in many instances, rec-
ognition of past wrongs and of complicity in major injustices. While leaders may achieve
our praise for facing these issues, they often gain little or nothing in the way of parliamen-
tary support at home for doing so, especially in countries that are already severely chal-
lenged economically because of history.

When I appeared here last year, I outlined some essential ingredients in successful
restitution programs. I stressed the need for restitution of both communal and private
property, of open access to archival records, of uniform and nondiscriminatory enforce-
ment of laws, of clear and simple procedures, of provisions for current occupants of resti-
tuted property, and of other elements. I can provide greater detail on these and other
aspects of restitution processes when and if you prefer.

I also noted that there are, of course, limitations on what the U.S. Government can
do, especially in view of the international legal prohibition against having our own or any
other government espouse individual claims except in very specific circumstances. Against



this background, we have registered some significant successes over the past year, but
there remain some very significant areas where we do not have successes to report.

I have continued to travel widely and to meet frequently with ranking government
officials, as have my colleagues from the NGOs and as have Commissioners and Commis-
sion staff. Among positive developments, on communal property most countries continue
to make slow, but measurable progress in the return of communal property. In this re-
gard, an agreement between the Jewish community and Macedonia last year was particu-
larly notable. Some have nearly completed their communal property programs, and that
includes Slovakia, Slovenia and Bulgaria.

In the area of private property, Estonia has, for all intents and purposes, completed
private property restitution, and there have been other individual successes such as the
return of the Suborna Street property in Sofia, Bulgaria, to the Jewish community.

Let us turn for a moment to the areas where progress is needed. After many years of
delay, Romania of course enacted legislation on private and communal property restitu-
tion in recent years, but the legislation is complex, the application process is cumber-
some, and the processing of claims is both slow and opaque. Claimants have reported that
they were unable to obtain from Romanian authorities basic documents needed to sub-
stantiate their claims. The requirement to show that the applicant had not benefited from
prior claims agreements with the United States also delayed the process. We are now
analyzing data that Romania has just recently passed to us, in fact we got it just yesterday,
to get a better view of what has happened there.

Poland has made significant progress on communal property returns, although re-
cent delays in that process, at least as it affects Jewish communal claims, are somewhat
puzzling. But Poland has not enacted private property legislation, despite assurances
from the highest levels of the government that it would do so. We fully appreciate the
political and budgetary problems that this issue poses, but are encouraging that country
to come up with an equitable solution. To delay action will only make it more difficult to
address this issue down the road.

In Lithuania, we continue to encourage the government and the Jewish community to
come to an agreement to resolve that country’s communal property issues.

I have distributed to you a carefully updated version of our informal country-by-coun-
try report, and I would be happy to take any questions on that report or on any other
matter to the best of my limited abilities.

Thank you very much.

Mr. Carpin. Thank you very much, Mr. Ambassador.

We are joined by Commissioner Anne Northup.

Let me just start, if I might, going over some specific countries and trying to get a
better understanding of, perhaps, discussions that have taken place that we may not be
aware of. Let me first start, if I might, with Poland. We were informed when we met with
leaders of the Polish Government that a draft private property compensation law would
be ready by the beginning of this year. Obviously, that deadline has come and passed. We
are interested as to whether there has been active consultation with the international
community by the Polish Government about what is happening to provide adequate laws
on property restitution.

Amb. BeLL. Thank you, Congressman. Yes, that is a very important point. We, the U.S.
Government, obviously are in continual contact with the Polish Government about this
issue. I will not attempt to speak for the nongovernmental organizations, but to my cer-



tain knowledge, several of them have been very actively engaged with the Polish Govern-
ment also.

What I have urged when I have been in Warsaw and what my colleagues have urged is
that Poland make good on its publicly declared intention to pass a private restitution law,
and that law provide for fair, just and equitable restitution. Now, what form that will take,
I do not believe the Polish Government has even yet specified. It would be premature of
me to try to guess what it will be. I have also noted that if they move in the direction of
creating a compensatory fund, then it would also be desirable alongside that to put in
place a package of administrative measures that could expedite the in rem or in-kind
restitution process in Polish courts, so that these would be additional in-kind restitution
to accompany the compensation track, if indeed that is the direction in which it goes. But
we agree with you, this has been publicly declared at a very high level and needs to be
realized.

Mr. CarpiN. Let me just follow up on that point, on the property issue, I have visited
several countries in which we have had property restitution issues and I understand the
complexities in returning in rem property, but there are cases where that can be done. I
was involved in a case in Romania that went on for years, where there was a clear title to
property; there was no question about it; the person had actually won in the courts a
couple of times, and still was unable to get the property returned because the government
was using it for its own purpose. It was not a complicated situation. There was no other
third party involved other than the Government of Romania. Ultimately, we were suc-
cessful in getting the property itself returned because of the international publicity re-
garding that issue.

It would seem to me that it may be pragmatic for a country to establish a fund to
compensate victims, but it should not be to the exclusion of returning the specific prop-
erty itself, wherever such return is possible. I would hope that would be our position. I am
concerned when I hear these countries are looking at establishing a fund that may very
well be inadequate in size, but may also distract from the ability of a person to give claim
to a specific property.

Amb. BeLL. Congressman, that is exactly our position. We agree with you entirely.
Obviously, the best solution in any historical situation where restitution is required is the
actual return of the properties themselves to the maximum extent. As a matter of analy-
sis, often governments either in part or in whole resort to compensation because of bud-
getary strictures, because of the disruption that occurs if many families are put out of
their houses because of the absence of alternative properties either for that purpose, for
rehousing current occupants, or for the purpose of providing like-kind restitution, which,
while not the same thing as the actual property, might approach that kind of settlement.

Mr. Carpin. Could you give us an update as to the return of church property or claims
by church groups? I know there have been, in some cases, conflicting cases to the same
properties, but there is no question of the legitimacy of properties being taken by various
church groups, and there have been difficulties in getting these issues resolved.

Amb. BiLL. I would be happy to do so, Congressman. How would you like me to pro-
ceed? I can do it country by country if that would be helpful.

Mr. Carpin. I think that would be helpful.

Amb. BeLL. OK. Let us look at Bulgaria, take them in order. There have been many
communal properties returned. As we understand it, they are still among outstanding
claims, however, 17 Muslim properties, slightly more than 10 Catholic properties, and a



very few Protestant properties. Most of the Jewish properties that the Jewish community
there has claimed have been returned. The process continues, and I know that the NGOs
and we are all in touch with the Bulgarian Government about this matter.

We did get that Suborna Street property returned. That is not a place of worship, but
1t belonged to a religious community. It was a joint effort on the part of the U.S. Govern-
ment and the nongovernmental organizations. They had taken the position that the owner
of the property, which was a nationalized company, had an interest in the matter, and we
stressed to the Bulgarian Government that truly the Bulgarian Government’s interest
was in restituting the property, and thereby achieving further goodwill and further cre-
dentials to the effective rule of law.

In Croatia, there is a very slow pace in that country in both private and communal
returns. In private property, there is a law in Croatia dating from 1990, which was amended
in 1991 and again in 1993. They passed a law in 1996 on Communist-era restitution, but
that was struck down, at least the amendments to it posed in 2002. So there has been a
certain amount of turgidity on the laws. We need to remember in all of the successor
states to the former Yugoslav federation, that in the 1960s there were two claim settle-
ment agreements with the United States. So a very large restitution, whether communal
or private, actually did occur back in that era, too.

The government in Croatia claims that it has restituted 19 percent of all communal
properties. We cannot verify that.

Mr. Carbin. Do you believe that is accurate, though?

Amb. BeLL. It seems reasonable, yes. In 1998, the Croatian Government concluded a
concordat with the Vatican. That concordat provided that all church property was to be
restituted or compensated. So far, some properties have been restituted. There has been
no compensation undertaken. The church in April of this year requested 43 properties
and so far none of those have been restituted.

Mr. Carpin. Is that because the monies have not been appropriated, a system has not
been developed?

Amb. BiLL. I cannot give you a specific answer to that. It is a political decision in
which we do not participate. However, I would imagine that it has to do with economic
considerations, as well as the current occupants of the buildings. The Orthodox Church
has requested several hundred properties and reports that it has received approximately
10 percent of these back. The Jewish community has received some properties in Zagreb
and outside Zagreb, but none since March of 2000. There are approximately 20 additional
properties in Croatia. There is at this time a negotiation between the Croatian Govern-
ment and the Jewish community to try to expedite that process.

In the Czech Republic, as you know, the chief outstanding communal issue is the
Roman Catholic property, where essentially nothing has happened. When I have traveled
there and raised the issue, the difficulty that has been pointed out to me is that the church
1s asking for the complete or nearly complete list of its pre-war properties, and that if the
government is to deal with the issue, they will somehow, they say, have to deal with a
shorter list. The 700 buildings that the Catholic Church is requesting and the 175,000
hectares of land constitute therefore the largest communal property issue in that country.

I have, as have my colleagues from the NGO world, extensively talked with both the
Czech Government and the Czech Jewish community about this problem, and we all hope
for further progress.



Mr. Carpin. I am going to interrupt you there, because I know you have other coun-
tries you want to go through. I notice I have the summary of your findings that are before
us. I may come back to a couple of other specific countries before we complete this. I want
to give Commissioner Hastings a chance at this point.

Mr. Hastings. Thank you very much, Mr. Ranking Member, Chairman-Acting.

Ambassador Bell, thank you very much. I find your summary in my cursory review of
it to be comprehensive and very instructive.

I am mindful, as are all of us, that this briefing will not be covering some significant
related issues. This is not a question, just an observation, that Swiss bank holdings of
Holocaust-era assets, monetary reparations to Holocaust survivors and forced laborers’
restitution, which is one of the more interesting ones in the world, I think, of Nazi-looted
artwork, which in my travels through Central Asia, Russia and other places, I have been
astounded at how much of that is scattered, and hopefully there will be recoupment, and
then European insurance companies’ failure to honor Holocaust policies.

I liken that to my own state and many places in this nation, where people of my race
find that insurance companies overall have not been forthcoming. In Florida, there was
active pursuit by then-insurance Commissioner, now Senator, Nelson, that was very help-
ful. I do not think it is instructive or even an analog makes much difference.

One question that I have, or maybe I have two, it appears at one time that Russia did
in fact have a restitution commission. During that period from 1993 until it was instructed,
at least until 1993 when then-Prime Minister Kasyanov instructed them to cease, they
seemed to have been making, if not rapid progress, modest progress. I am curious. Has
such a restitution commission been reinstituted in Russia, or are they operating under a
different modality at this time? Because there does not seem to be as rapid progress as
there was previously. I am just curious about that.

Amb. BeLL. I think you have described the situation relatively accurately, Congress-
man. Yes, there was a restitution commission. It was abolished in 2001. During the time of
its existence from 1993 until 2001, some 3,500 properties were returned to the Orthodox
Church, primarily. There have been some restitutions of other properties. The Omsk Syna-
gogue was rededicated in 1996. In June of this year, the Oryol Synagogue was returned. So
the additional restitutions have taken place as individual decisions.

Mr. Hasrtings. All right.

Amb. BeLL. There have been other species of restitution in Russia, the return of reli-
gious items, 15,000 Judaica pieces, etc.

Mr. Hasrtings. OK.

Amb. BeLL. But Russia and Ukraine both operate outside the framework either of any
specific restitution laws or of any such body as you have just described.

Mr. Hastings. All right. I thank you for the correction and appreciate it very much. My
final question would be that some property claims have gone before the European Court
of Human Rights and only a few of those have been successful. My question to you is, does
the Council of Europe or the European Union play a significant role in getting these is-
sues resolved? Are there false expectations perhaps regarding the ability of these organi-
zations to compel governments to adopt and implement property restitution or compen-
sation laws? That will be my final question.

Amb. BeLL. Regarding the European Court of Human Rights, yes there are cases when
cases are brought. In the case of Romania, I believe there have been three, and in two of
those cases there were quite large sums of money required to be paid by the Romanian



Government in settlement. Regarding the other institutions, the Council of Europe obvi-
ously focuses heavily upon human rights and the maintenance of the rule of law, and in a
general and more admonitory fashion is helpful in this regard. The European Union works
through the closing of chapters in the matter of accession. It is a process that the Euro-
pean Union itself conducts.

Mr. CarpiN. We are being interrupted because Jerry Grafstein, our colleague from
Canada and an officer of the OSCE Parliamentary Assembly, has joined us. It is always a
pleasure to have our fellow Parliamentarian from Canada here.

Amb. BeLL. One of the chapters that, as they say, must be closed to move the process
of accession to the European Union along deals with the subject of land tenure and having
a functioning system of land tenure and laws. I know when I have spoken, for instance,
with the Slovenian authorities, they have stressed to me that such a requirement has
indeed provided to them an impetus to move ahead on the completion of their own resti-
tution program, which they hope to do by the end of 2004.

Mr. CarpiN. Ms. Northup?

Ms. Nortaup. Mr. Chair, I am going to pass at this time, since I am a new member. I am
just eager to hear the discussion.

Mr. CarpiN. We welcome your participation and thank you for being here.

Mr. Ambassador, I am reading briefly, quickly the summaries you have of the differ-
ent countries. To me, it is noteworthy of the different progress among many former Com-
munist countries, or dominated countries, that many have made tremendous progress.
They have done a really good job in returning communal property and dealing with prop-
erty restitutions, and are certainly proceeding in good faith to try to resolve all open
1ssues. In fact, it looks as if probably half the countries, if not more than that, would fall
into that category. Some are rather large countries with rather complicated problems.

Mr. Hastings mentioned Russia. Russia has made—at least on communal properties,
it looks as if Russia has done a pretty aggressive job of trying to deal with the return of
property. Yet there are some noteworthy countries that are really lacking. I am following
the advice of our Chairman, Chairman Smith, when he says that we have to start naming
countries and naming practices, because we cannot let this continue. The current situa-
tion is not acceptable in Poland or in Romania or in the Czech Republic. The Czech Repub-
lic, as I understand it, still may have obstacles concerning citizenship or residency. We do
not know if that has been resolved yet.

Amb. BeLL. If that is a question, then on a specific aspect of it, I can tell you, in telling
any Commission that employs Erika Schlager anything about the Czech Republic may be
unnecessary, because Erika is one of the world’s true authorities on this matter. The Czech
authorities, and I have spoken with Deputy Prime Minister Rychetsky on this at some
length, maintain that they have completed so large a portion of their private restitution
program under the relevant laws, which are primarily the old Czechoslovak laws from
1991, as changed and amended thereafter, a legal framework that does, to our great frus-
tration, incorporate discrimination according to citizenship, that, they say, to undo it now
would be unfeasible. In other words that they would have to go and kick out, let us gener-
alize, more distantly related heirs to put the more proximate heirs who are now U.S.
citizens into place.

We continue to raise this with them as a serious matter. They also, as you know,
provided a window of relief where it appeared they would, in the matter of the 1928 Bancroft
Treaty as it is called. These are treaties that the United States went and negotiated back



in the 1920s, and a number of countries that dealt with the issue of dual citizenship, essen-
tially making it impossible. By the time the Czech Government had decided to abrogate
that agreement or eliminate that barrier, the deadline for making private claims had al-
ready passed. So the only other window of relief that U.S. citizens have obtained has been
a peculiar provision of the law that prevailed during the Communist era, whereby Ameri-
cans who were naturalized during a period when the Communists felt that the treaty was
mnoperative were able to make application.

Now, there are Americans who have achieved restitution in the Czech Republic. It is
not the case that no one has. Largely through that latter window I just mentioned, but it is
a significant outstanding problem. Otherwise, the Czech Republic has proceeded rather
efficiently in the matter of restitution, with the exception that many of the processes are
in the hands of local, rather than federal, authority. In the matter of communal property
return, for example, that has been sometimes a retarding feature in that local authorities
do not necessarily do that which the central authorities might do.

Mr. Carpin. I appreciate that explanation. My question, though, would be what was
the difference between the countries that were able to proceed and resolve these issues?
Is there a different attitude among their leaders?

Amb. BeLL. In the case of the Czech Republic, the fear has attached to the historical
legacy of the Sudeten Germans. The Czechs have maintained that, as did the Czechoslo-
vak Government previously, that if they did not maintain a citizenship barrier, that they
would be inundated with claims posed by Sudeten Germans who were expelled under the
Benes decree. So that is a specific species of a more generic problem, to wit that specific
historical circumstances are not the same in each country, and sometimes do weigh in the
political process that defines restitution.

Mr. CarpiN. Another reason to resolve the issues more quickly, rather than allowing
them to continue over decades.

Amb. BeLL. Yes.

Mr. Carpin. I have talked to many of the leaders of these countries, and they tell you
one thing, and then it looks like when they get back to their countries or after we leave,
they do not have quite the same commitment to the local political constituencies. I take it
that in each of these countries that this may have a political tone, that it is not popular to
move forward on property restitution issues.

Amb. BeLL. To say the least. Any subject which combines law, religion, budgetary
politics, the general economic development of the country, often the definition of what the
culture and population are, gets into questions of historical complicity and guilt is really
very explosive stuff. It is very hard for many of these countries, particularly at a some-
what fragile time in their development, to deal with it. So you rightly say as you look
through, yes, there has been very significant progress. It is the classic glass half or more
filled, and we need to focus on both halves of the glass.

Mr. CarbpiN. Let me just assure you and assure all that are present here that our Com-
mission will continue to use your assessment and work in our meetings with our OSCE
partners. Our delegation, I believe at every meeting in the last six, seven, eight, nine
years, have raised issues of property restitution in our general document, as well as in our
bilaterals with countries that do not have an appropriate record. So we believe that put-
ting a spotlight on it is very important. We can assure you that as long as issues remain
unresolv